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In its 2006 report elaborating on its reasons for rejecting academic boycotts, specifically the 

boycott of Israeli academic institutions, the AAUP wrote, “In view of the Association’s long-

standing commitment to the free exchange of ideas, we oppose academic boycotts.” It is not at 

all clear, however, that opposing the boycott of academic institutions that play central roles in 

the violation of human rights furthers the free exchange of ideas. I argue here that the AAUP 

should reassess its blanket opposition to academic boycotts, and that its position should be 

informed by its own conceptualization of academic freedom and human rights. 

The AAUP, courts, and academics alike all acknowledge that academic freedom is not 

absolute.1 To the extent that the freedom to speak in an academic setting is aimed at ensuring a 

free and vigorous democracy and human rights, there are certain extrinsic principles that justify 

the restriction of certain types of speech, among them being the rights of others.  

The AAUP has taken an appropriately strong stance urging protection of the right of 

academic institutions to decline to participate in particular types of speech. In one case, the 
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AAUP joined Yale University in contesting the government’s denial to Yale of federal funds 

because the Yale Law School faculty restricted the US military from recruiting activities on 

campus on the grounds that the military discriminated against individuals based on sexual 

orientation. The AAUP endorsed the boycott of the military as itself constituting a form of 

speech, emphasizing that “our institutions are judged by our actions as well as our utterances” 

and recognizing “the importance of the faculty’s role in constructing an appropriate educational 

environment.”2  

“The First Amendment,” according to the AAUP, does not “permit the government to use 

the power of the federal purse to intrude on academic freedom by coercing educators to 

abandon their chosen pedagogical practices” and offer their official career services programs to 

employers who discriminate.3 For the government to force Yale to allow recruiters access to 

students would be to impair Yale’s “constitutional right to determine for itself the appropriate 

means or method of expression.”4  

The US Supreme Court ultimately was not persuaded to protect faculty members’ right to 

send a message about the military’s discrimination policy through disassociation; in its 2006 

decision in Rumsfeld v. Forum for Academic and Institutional Rights, the Court found that law 

school’s exclusion of military recruiters was not sufficiently expressive to warrant First 

Amendment protection, and that the government’s “substantial” interest in recruiting for the 

military prevailed over the university’s desire to disassociate from a discriminatory employer.5 

But although the Court did not deem the law school’s conduct expressive in that instance, it has 

repeatedly reaffirmed that there are circumstances in which disassociation and boycott 

constitute constitutionally protected speech, even when they entail some restriction of speech.6 

For example, the Supreme Court held that when black citizens banded together and collectively 

expressed “dissatisfaction with a social structure that had denied them rights to equal treatment 

and respect, . . . the boycott clearly involved constitutionally protected activity.”7 The Court 

explained that through the boycott, the activists “sought to bring about political, social, and 

economic change.”8 The First Circuit Court of Appeals elaborated:  
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If constitutional protections are effectively to protect private expression, they must do so, to 

some extent, even when the expression (or lack thereof) of one private person threatens to 

interfere with the expression of another. The freedom of mediating institutions, newspapers, 

universities, political associations, and artistic organizations and individuals themselves to 

pick and choose among ideas, to winnow, to criticize, to investigate, to elaborate, to protest, 

to support, to boycott, and even to reject is essential if “free speech” is to prove meaningful.9 

But the right to boycott protects more than merely expressive rights. Although the AAUP’s 

argument in the Yale case was mainly framed in terms of protecting universities’ right to 

control the messages they send, another value implicit in its argument was protecting of the 

right to enforce the principle of nondiscrimination itself. The universities’ ability to disassociate 

from the military was important to protect not only their right to express disapproval of 

discrimination based on sexual orientation but also their right to try to pressure the government 

into ending its discriminatory practices. The existence of discrimination on the basis of sexual 

orientation “raise[s] serious constitutional concerns and conflict[s] with AAUP’s policies on 

academic freedom and nondiscrimination.”10 The AAUP emphasized that the type of speech at 

issue was particularly central to the values the First Amendment sought to protect—

“‘expression of dissatisfaction with the policies of this country’” and “‘the right to differ as to 

things that touch the heart of the existing order.’”11 The implication, therefore, is that it was 

especially important to protect law schools’ right to expression not only for its own sake but 

because it could affect issues central to the policies of the country and the world. 

Along similar lines, it is inherent in the conception of academic freedom in international 

law, and to some extent in US jurisprudence concerning freedom of speech, that academic 

freedom is fundamental to our social order partly because of its relationship to other 

fundamental rights and values.12 The Supreme Court has declared free academic expression 

“fundamental to the functioning of our society.”13 The International Covenant on Economic, 

Social, and Cultural Rights provides that “education shall enable all persons to participate 

effectively in a free society.” As stated by the California Supreme Court, “education is the 
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lifeline of both the individual and society. . . . At a minimum, education makes more 

meaningful the casting of a ballot.”14 The conception of academic freedom as a right that 

facilitates other human rights can extend not just to individuals’ realization of their own civil 

and human rights but also to human rights in the broader society. As Balakrishnan Rajagopal 

put it, “academic freedom is not only an end . . . . It is also the means for realizing other 

important ends, including individual freedoms that go beyond expressive freedoms to 

encompass all freedoms such as nondiscrimination.”15 The National Lawyers Guild stated, in its 

amicus brief to the Supreme Court on the topic of the right of law schools to ban employers who 

discriminate, that academics “are in the process of rethinking not only the predominant 

conceptions of equality but what actions a professional ought to take when confronting a 

situation that she or he believes is inconsistent with principles of equality. This process is at the 

core of what the First Amendment protects.”16 Scholars should be encouraged to exercise their 

own academic freedom in a manner that promotes the rights of others, even if that freedom 

entails the choice not to academically collaborate with an academic institution.  

The AAUP views the academic strike as an appropriate tool to bring about social change 

under certain circumstances. It explains that sometimes “‘resort to economic pressure through 

strikes or other work actions may be a necessary and unavoidable means of dispute 

resolution,’” even when it involves actions targeting academic speech, such as asking outside 

speakers not to come to a campus during a strike.17 In furtherance of the civil and educational 

rights of faculty members and others, the AAUP has supported strikes aimed at securing fair 

working conditions,18 faculty governance,19 health-insurance plans,20 curricular enrichment,21 

and, particularly relevant to the case of Israel/Palestine, an end to administrative practices that 

increase racial segregation.22 In those cases, other means could certainly have been employed to 

achieve the same ends, such as public condemnation or debate about the administrative policies 

the faculty members were opposing. But the memberships determined that other means had 

failed or had proven insufficient, and that a strike was the best available means of pressure, 

despite the fact that this would temporarily restrict academic discourse.  
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In contrast to its support of strikes, the AAUP in 2006 summarized its position on boycotts 

as follows:  

Members of the academic community should feel no obligation to support or contribute to 

institutions that are not free or that sail under false colors, that is, claim to be free but in fact 

suppress freedom. Such institutions should not be boycotted. Rather, they should be 

exposed for what they are, and, wherever possible, the continued exchange of ideas should 

be actively encouraged. The need is always for more academic freedom, not less.23 

There is a contradiction, however, between acknowledging the right to choose whom to 

support or engage and denying the right to boycott. As the AAUP itself acknowledged in its 

amicus brief to the Supreme Court in Rumsfeld v. Forum for Academic and Institutional Rights, 

“academic freedom ‘thrives not only on the independent and uninhibited exchange of ideas 

among teachers and students, but also, and somewhat inconsistently, on autonomous 

decisionmaking by the academy itself.’”24 Just as law schools should have been permitted not to 

facilitate the speech of a discriminatory employer, and just as faculty unions have the right to 

bring about better academic conditions through strikes, academics working toward freedom in 

Israel/Palestine should not be confined to the method of merely “expos[ing]” oppressive 

institutions “for what they are.” 

The AAUP distinguishes economic boycotts such as strikes from academic boycotts, arguing 

that whereas “economic boycotts seek to bring pressure to bear on the regime responsible for 

violations of rights,” academic boycotts “strike directly at the free exchange of ideas even as 

they are aimed at university administrations or . . . political parties in power.”25 When the 

“regime[s] responsible for violations of rights” are academic institutions, though, there is no 

reason to treat academic boycotts differently from academic strikes. That is not to say that the 

AAUP must deem academic boycotts (or economic strikes) appropriate in all instances but 

simply that it does not make sense to oppose the boycott method as a matter of policy. It could 

apply a similar principle to an assessment of the boycott method in any particular instance, as it 

does with the strike method: “The Association recognizes the right of faculty members to 
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conduct economic strikes and to urge others to support their cause. We believe, however, that in 

each instance those engaged in a strike at an academic institution should seek to minimize the 

impact of the strike on academic freedom.” Such a position would allow professors to exercise 

their own academic freedom to further their own rights and those of others, but to do so in a 

manner that minimizes the impact on the freedom of others and on the exchange of ideas. 

In discouraging the establishment of a campus in a country with laws that violate human 

rights, the AAUP suggests that the use of the academic boycott is not only a right but an 

obligation. The AAUP recently sent a letter to Yale University reiterating concerns about its 

collaboration with Singapore’s government in establishing a campus in that country.26 It asked 

that Yale take a number of steps to ensure that academic freedom and human rights were not 

undermined by the collaboration, and it even suggested total withdrawal from the partnership 

might be necessary.27 Its concerns stemmed partly from a worry that the academic freedom of 

the faculty and students at the Singapore campus would not be honored, but they extended 

beyond that: the establishment of the campus, the AAUP worried, might bring about unwanted 

“political implications” because it would entail indirectly “assist[ing] the Singapore government 

in achieving greater financial strength and cultural legitimacy.”28 For the AAUP, Yale has not 

only the right but the obligation to ensure that it does not collaborate with and legitimize 

countries with “odious” laws, such as laws that criminalize sexual orientation, even if that 

entails restricting academic speech in Singapore.29  

The question remains whether the AAUP will apply these principles in Israel/Palestine, 

where it stands to influence global human rights to a much greater degree, given the much 

more extensive US political, economic, and cultural engagement there. 

Although the goal of this essay is not to detail the conditions in Israel/Palestine that justify 

the boycott strategy, something others (including Israeli professors) have done extensively and 

will continue to do,30 I will briefly highlight some of the features that could help the AAUP 

assess whether the boycott is an appropriate tool for opposing Israeli apartheid. The initial call, 

issued by the Palestinian Campaign for the Academic and Cultural Boycott of Israel (PACBI), 
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asks for several specific forms of boycott, including refraining from academic collaboration with 

Israeli institutions, suspending funding and subsidies to Israeli institutions, and refraining from 

requiring Palestinian academic and cultural institutions to partner with Israeli counterparts as a 

condition for support.31  

The statement identifies a number of reasons for extending the general boycott call to Israeli 

academic institutions. One is that the institutions themselves participate in denial of basic 

human rights to Palestinians and of academic freedom to the universities’ own professors. The 

AAUP’s concern that “boycotts are not in themselves matters of principle but tactical weapons 

in political struggles”32 therefore does not apply. 

Another justification for the boycott is that “all forms of international intervention” to end 

indiscriminate killing, political imprisonment without due process, an apartheid wall, and other 

abuses have not worked, despite the fact that these different means of intervention have been 

employed for decades. These abuses have included suppression of education and academic 

freedom, from the restriction of movement of students and professors; to the siege, closure, and 

bombing of Palestinian schools and universities; to a prohibition against teaching the Nakba 

(the dispossession, massacre, and expulsion of Palestinians in 1947-48) and denying the “Jewish 

and democratic” nature of Israel.33  

As any responsible social justice movement should, PACBI continually engages in dialogue 

and reexamination about the appropriate bounds of the boycott to avoid unnecessary 

restrictions of academic freedom. For example, in July 2009, after working for five years with 

international partners to scrutinize tens of cultural projects in order to assess the applicability of 

the boycott criteria to them, PACBI issued specific guidelines governing the scope of its boycott 

call. One of the limitations it placed on the boycott was that “in the absence of official Israeli 

sponsorship, the individual product of an Israeli cultural worker per se is not boycottable, 

regardless of its content or merit.”34 PACBI has also clarified that the boycott call does not entail 

the boycott of individuals based on national origin or viewpoint; the targets are Israeli 

government institutions.35 
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I call on the AAUP to respect the decision of Palestinian and Israeli academics, as well as 

their colleagues and supporters around the world, to adhere to PACBI’s boycott call, not merely 

to further the human rights of Palestinian Arabs, dissident Jewish Israelis, and their supporters, 

but also to further the fundamental American values the AAUP was created to safeguard, 

including the freedom to disassociate from institutions that violate human rights. 
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