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Abstract 
The last three years have witnessed an assault on academic freedom at US colleges and universities. The 
right-wing attack on higher education is nothing less than a nationwide, multiyear campaign that aims to 
silence faculty by banning course content and materials, surveilling classrooms, eliminating tenure, and 
defunding programs. These violations of academic freedom exacerbate a shift already underway, from 
faculty collective authority to external governance and control. This article examines the attack on academic 
freedom and opportunities for resistance. We argue that protecting academic freedom requires faculty to 
work toward the democratization of governance in higher education and to leverage power with union, 
accreditation, and civil rights organizations. 
 
Faculty are being silenced. Although book bans, contract non-renewals, administrative discipline, 
and lawsuits are threatening what individual faculty can say, the faculty as a whole face a larger 
threat. This article examines legislative and other attacks on higher education, as well as on the 
professional work of faculty to pursue and tell the truth. Nationwide, the rich academic landscape 
of the faculty—the careful disciplinary work of recovering hidden and overlooked knowledge, of 
adjudicating difficult and conflicting sources of information, of interpreting texts anew as 
additional information and approaches emerge—is being seized, censored, and replaced with 
what, in some contexts, could be described as state propaganda. We will examine this attack, 
focusing on the displacement of faculty expertise across the country. This is a call for the faculty 
to organize, challenging structural disadvantages that have weakened our profession and even 
prefigured vehicles for the current attack. Initially, we survey the legislative, board, and 
administrative takeover of higher education. We look at how legislative gag orders are being 
implemented through surveillance, dismantling tenure, and defunding programs and 
institutions. Next, we reach back to examine how historical precedents have weakened faculty 
authority. Finally, we highlight areas for structural change, seeking to position faculty with more 
institutional power to protect academic freedom.  
 
 

https://www.aaup.org/volume-14
https://www.aaup.org/volume-14


 
 
AAUP Journal of Academic Freedom  2 
Volume Fourteen

 
 
The Current Atack on Higher Educa�on: Displacing Faculty Collec�ve Ac�on 
The assault on academic freedom began in K–12 schools, which remain the primary targets of 90 
percent of censorship legislation (Young and Friedman 2022). With tenure protecting academic 
freedom, higher education was regarded as less vulnerable to political intrusion. Between January 
2021 and March 2023, however, 101 measures targeted critical race theory in higher education 
across 30 states. The UCLA School of Law has tracked these measures, which include legislation, 
executive orders, state attorney general opinion letters, state and local school board policies, 
resolutions, agency guidance and law and policymaker statements (Alexander et. al. n.d.). Eight 
states have enacted legislation that PEN America calls “education gag orders,” targeting entire 
public university systems. “Gag order” legislation has been enacted in Florida, Idaho, Iowa, 
Mississippi, North Dakota, Oklahoma, South Carolina, and Tennessee. In addition, the Chronicle 
of Higher Education is tracking forty cases of legislation targeting diversity, equity, and inclusion 
(DEI) programming in twenty-two states. Some of this legislation—such as Florida S.B. 266, which 
passed in July 2023—extends DEI bans to general education courses (Chronicle staff 2023). What 
constitutes a violation of these laws is often vague and ill-defined. Yet the consequences are 
becoming more severe, including mandated curriculum changes, faculty terminations, lawsuits, 
and funding cuts for the college or university. 

In September 2020, Donald Trump issued the blueprint for much of this legislation, his 
“Executive Order on Combating Race and Sex Stereotyping” (EO13950). Current legislation has 
expanded, prohibiting systemic analyses of racism and sexism, implicit bias, privilege, affirmative 
action, gender studies, African American or “un-American” history, and LGBTQIA+ curricula. It 
also aims to suppress discussions of the evidence and methods that scholars use to establish truth. 
Many of the laws explicitly ban theories or frameworks for analysis, like intersectionality and 
critical race theory. Right-wing legislators use the old canards of “reverse racism,” “threats to 
children,” and “indoctrination,” even as they pass surveillance measures, ban books, and 
criminalize a wide range of race and gender justice speech. 

What gets lost in the attempt to catalog these violations of academic freedom in higher 
education is the shift they enact from faculty collective authority to external governance and 
control. It is no exaggeration to suggest that state-sponsored initiatives like Florida’s H.B. 7 “Stop 
W.O.K.E. Act” and S.B. 266 are designed to enact complete governmental control over what can 
be said in colleges and universities. Calling H.B. 7 “positively dystopian,” chief US district judge 
Mark Walker issued a preliminary injunction in 2022 and exposed the extremity of Florida’s 
legislation. He characterized the Florida Board of Governors’ position as arguing that “anything 
professors utter in a state university classroom during ‘in-class instruction’ is government speech, 
and [that] thus, the government can both determine the content of that speech and prohibit the 
expression of certain viewpoints” (Walker 2022, 2, 19). This claim dismisses professional 
“collectively established norms of relevance, coherence, and evidence” that typically govern the 
faculty and replaces them with the partisan goals of politicians (Cherniavsky 2021, 7). Attorney 
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general rulings, state executive officers, boards of governors, and university administrative 
actions have similarly usurped faculty authority and claimed the power to decide what can be 
said in higher education. State attorneys general have issued opinions claiming that antiracism 
and critical race theory could violate federal and state law. Former Arkansas attorney general 
Leslie Rutledge (2021, 1, 10) claimed that “instituting practices based on critical race theory, 
professed ‘antiracism,’ or associated ideas can violate Title VI, the Equal Protection Clause, and 
Article II of the Arkansas Constitution.” In Montana, a similar opinion became legally binding 
(Samuels 2021). Politicians like Florida governor Ron DeSantis have exploited the outsized power 
of governance boards to undermine faculty control and implement their agendas. Boards are the 
most powerful decision-making bodies, with fiduciary and regulatory power over colleges and 
universities. Most state system board members are political appointments. Increasingly partisan, 
the Wisconsin board had fourteen of eighteen politically appointed members in 2020, while in 
North Carolina this was true of all twenty-four (Ellis, Stripling, and Bauman 2020). Fourteen out 
of the seventeen Florida Board of Governors members are appointed by the governor, and they, 
in turn, appoint five of the thirteen board of trustee members for each public university (SUSF 
n.d.). In a notorious example of partisan control, Governor DeSantis appointed six right-wing 
board of trustee members at the small public New College of Florida. Then the board replaced 
the president with DeSantis ally Richard Corcoran (Anderson 2023). 
 
Strategies of Control: Surveillance, Dismantling Tenure, and Defunding 
Republican legislators also use higher education boards to penalize universities by banning 
spending on diversity, equity, and inclusion, which often includes required courses with race- 
and gender-justice curricula. The Florida Board of Regents collected information on DEI in 
“individual programs, offices, and courses, and the staffing and funding for each” (Diep and Pettit 
2023). Responding to legislators, the Kansas State Board of Regents asked six universities to list 
any courses that included critical race theory (Hennessy 2021). 

Kansas, Oklahoma, and South Carolina followed Florida’s lead, accounting for how much 
money was being spent on these initiatives systemwide (Berger et al. 2023). Surveillance 
legislation designed to censor what can be said in higher education includes the monitoring of 
faculty political views. Florida’s H.B. 233 “empowers the state to require faculty and students to 
reveal their privately held beliefs and associations” on a survey and “allows students to record 
classroom lectures without giving prior notice to their instructor or other students and without 
consent” (FEA 2021). Executive offices are also being used to surveil and penalize faculty. For 
example, Idaho lieutenant governor Janice McGeachin created the Task Force on Indoctrination 
to investigate individual professors and institutions (Corbin 2021). 

Higher education boards and state executive officers are also increasingly using their power 
to dismantle tenure. After the Kansas Board of Regents passed a policy “suspending existing 
university regulations governing faculty dismissals for financial reasons,” Emporia State 
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University fired tenured faculty in a mass layoff (AAUP 2022b). After the passage of S.B. 7044, 
Florida Board of Governors regulations mandated a five-year review of tenured faculty and the 
ability to terminate based on student complaints, violations of gag-order legislation, or 
“unsatisfactory” ratings (Bauer-Wolf 2023). Last year, the AAUP (2022a) censured the Georgia 
System for a similar policy. This year, Texas S.B. 18, which banned tenure for new hires, passed 
the state Senate, but it was revised in the House and ended up including “tenure in state law,” 
even as it opened the door for board policies like those in Florida (McGee 2023). Tenure has been 
under attack even in states led by Democrats. The University of Hawaii Board of Regents 
suggested limiting tenure in 2021 over budgetary concerns, and in 2022 legislation was 
introduced but did not pass due to faculty opposition (University of Hawaii Professional 
Assembly 2022). Because tenure provides one of the few institutional mechanisms to restrict 
administrative power over faculty research and teaching, it is a specific target of this legislative 
campaign. 

Of the seven states that passed educational gag orders, reduced funding has generally been 
used as an implementation and enforcement mechanism. Florida is the most egregious example, 
with S.B. 266 banning funding for DEI, which includes curricula such as required general 
education courses that examine systemic oppression as inherent in US institutions (Sachs and 
Young 2023). In addition, presidents of twenty-eight colleges in the Florida College System 
voluntarily offered to defund “any institutional practice, policy, or academic requirement that 
compels belief in critical race theory or related concepts” (Weissman 2023). Similarly, H.B. 377 
prohibits the Idaho State Board of Education or any “public institution of higher education” from 
spending funds that support any banned concepts, like critical race theory (Idaho Legislature 
2021, 2). Mississippi’s S.B. 2113 prohibits funding in higher education “for any purpose that 
would violate this act” (Mississippi Legislature 2022). This is not a battle between liberals and 
conservatives. It is a battle between truth-seekers and propagandists. The Far Right’s attack on 
higher education is nothing less than a nationwide, multiyear campaign to limit what students 
can learn and what faculty can teach. 
 
Structural Problems in Higher Educa�on: Displacing Faculty Authority over Time 
The current Republican censorship campaign has taken a page from an old playbook. This is not 
the first time that political leaders have tried to control what university faculty say and do. In the 
1950s, McCarthyism spread across college campuses (Schrecker 1986). Vice President Richard 
Nixon tried to impose the teaching of procapitalist and anticommunist ideas. In fact, Nixon 
visited our campus and gave a letter of commendation to the university’s Government 
Department, praising their required course on anticommunism. The displacement of what Eva 
Cherniavsky (2021) calls “the collective right of faculty to set the norms of academic debate, free 
from interference by administration, governing boards, or the state,” has historical precedents. 
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The political composition of higher education boards is only part of a larger structural 
problem. Even politically independent board members’ financial rather than academic priorities 
make them a strategic and easy tool for partisan control. Rather than defending the professional 
authority of the faculty to determine content, pedagogy, and program investment, boards have 
increasingly usurped these prerogatives with “business decisions” harmful to academic goals. 
The business orientation of boards has increased the financialization of higher education, for 
example, prioritizing wealth accumulation and capital investment over educational excellence. 
This finds its most destructive form in the for-profit sector, where profit for investors is the explicit 
goal of the institution. Program closures and decisions made by administrators and boards, who 
decide what is worthy of funding and what is not, presage some of the worst pieces of the current 
legislation. In other words, the stage was set prior to the current legislative attacks. Claiming 
administrative power and the primacy of business interests has not only weakened the 
educational foundations of colleges and universities and made them more vulnerable to attack, it 
also has created the template for usurping academic freedom and provided the financial 
rationales and mechanisms to implement its undoing. 

The managerial model in higher education has also dramatically compromised tenure. The 
most consequential threat to academic freedom in higher education has been the casualization 
and exploitation of faculty labor. Henry Reichman and many others have sounded this alarm, 
with only 26.5 percent of faculty tenured and 10.5 percent on tenure-track lines in 2019, while 63 
percent were contingent (Tiede 2022). The vast majority of faculty in higher education are now 
contingent, low-wage workers vulnerable to dismissal through nonrenewal of contracts or firing. 
In fact, even when boards of regents have worked against legislative attempts to dismantle tenure, 
as they did in Iowa, budget cuts have diminished the tenured faculty significantly. Lois Cox and 
Katherine Tachau’s (2023) research on Iowa demonstrates how this has happened since 2005: “Just 
as the state appropriation has dropped from 47.1 to 29.2 percent of the general education fund 
during that time, so has the percentage of the total faculty on tenured and tenure-track 
appointments dropped from 64.8 to 44.1 percent.” Gathering similar information on the decline 
in tenured faculty in the California State System (CSU), Marc Stein (2023) discovered that “from 
2004 to 2021, as student enrollment grew from 397,000 to 477,000, tenure density in the CSU 
declined from 66.6 to 54.4 percent.” Financial models throughout higher education depend on 
this exploitation and job insecurity for the majority of faculty. 
 
Avenues for Structural Change: Empowering the Faculty 
With all this turmoil, where should faculty and students direct their efforts? Resisting this 
legislation and other state intrusions requires us to confront the structural problems in our 
university governance systems and processes, making them more democratic and faculty-centric. 
The composition of boards and institutional governance structures will emerge from the ashes of 
the current firestorm as important, if long-term, avenues for change. In fact, there is a robust body 



 
 
AAUP Journal of Academic Freedom  6 
Volume Fourteen

 
 
of literature on alternative models of university governance. Colleges and universities in the 
United Kingdom and the success of worker-owned cooperative governance at Mondragon 
University in Spain provide evidence that faculty can drive university governance (Woodin 2018). 
Rather than being limited to advisory or nominal representation, faculty power should be 
institutionalized where it counts. This is not as far-fetched as it may seem. Many European 
nations had a tradition of faculty electing their university presidents before managerial “reforms” 
swept these countries in the 2000s (OECD 2003; Poutanen et al. 2022). In Turkey, faculty elected 
the university rector of Boğaziçi University—until President Recep Tayyip Erdoğan assumed that 
role in 2021, provoking outrage (Kirişci and Kirişci 2021). Democratic elections still prevail at 
public universities in Japan and Korea (Shin, Huang, and Chi Hou 2022). In the United States, 
Adrianna Kezar, Tom DePaola, and Daniel Scott (2019, 152) offer the democratic management 
structure of College of the Mainland in Texas City as an alternative to hierarchical and inequitable 
governance. At the very least, measures to secure truly independent boards could counteract 
partisan takeovers, like the one at New College. 

Next, all colleges and universities should take action to increase job security and access to 
tenure. Worcester Polytechnic Institute, for example, has created a teaching track to tenure, with 
a goal of tenuring 40 percent of its contingent faculty by August 2023 (Kezar and Harper 2023). 
Teaching institutions were central to securing tenure, as Henry Reichman (2023) reminds us, “The 
high-water mark of tenure’s reach came in the 1960s and early 1970s, with the immense growth 
of community colleges and state technical and teacher-training institutions.” In 2021, unions and 
associations mounted a campaign to include elements of the “College for All Act” in federal 
legislation, including the provision that within five years “not less than 75 percent of instruction 
at public institutions of higher education . . . [be] provided by tenured or tenure-track faculty” 
(Sanders 2017, 22). Seeking job security for all contingent faculty, some unions have advocated a 
single-tier system with pay equity and tenure “for both term and regular faculty” (CPFA 2021). 

In the absence of significant revision to governance structures, unions are essential avenues 
for the exercise of faculty power. Based on the 1940 Statement of Principles on Academic Freedom and 
Tenure, the AAUP provides model language on academic freedom for union collective bargaining 
agreements (Tiede 2021). In addition, union challenges to legislation and legal advice to faculty 
are necessary forms of resistance. The United Faculty of Florida, for example, joined a lawsuit 
challenging H.B. 233 and successfully organized faculty and students to boycott its “viewpoint 
diversity” survey (Call 2022). Similarly, the University of Oklahoma chapter of the AAUP has 
sued to overturn H.B. 1775 on constitutional grounds, but the case has been delayed (Gelfand 
2023). Faculty are also working in coalitions with civil rights organizations such as the American 
Civil Liberties Union (ACLU) to successfully challenge legislation. The ACLU (2023) filed a 
lawsuit and won a temporary injunction challenging Florida’s H.B. 7. The complaint alleged that 
the legislation violates the Equal Protection Clause, because it was enacted with a racially 
discriminatory purpose and has a disparate impact on Black students and educators. The order 
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also recognized that students have the right to receive information. The ACLU (2021a, 2021b) is 
engaged in other collaborative legal action to protect academic freedom in Oklahoma and New 
Hampshire. Organizations like Action Network and the African American Policy Forum (n.d.) 
have mobilized faculty at over sixty colleges and universities to pass resolutions against 
censorship legislation and to protest specific issues such as the College Board’s censorship of an 
Advanced Placement African American history course. Similarly, thirty Black LGBTQIA+ 
organizations have “denounced the ‘relentless attacks that have led to book-banning, curriculum 
censorship, politically motivated purges of educators, and an exodus of skilled teachers’” (Coates 
et al. 2023). This broad union and civil rights coalition-building with faculty across the country is 
essential and ongoing. 

Higher education accreditation agencies can offer another avenue for faculty power. These 
agencies provide a double-edged sword when it comes to faculty control and autonomy. On the 
one hand, they employ the language of “learning outcomes” and “assessment” to determine, 
from the outside, whether appropriate learning is taking place. On the other, they serve as a 
protective mechanism for academic freedom: “Regional accreditation, a requirement for 
universities to receive federal financial aid, demands that boards be independent and, in many 
cases, specifically requires members to be free of undue influence from lawmakers, donors, or 
any other external groups” (Ellis, Stripling, and Bauman 2020). The AAUP has underscored the 
role of accrediting agencies and has made recommendations for securing academic freedom 
(CHEA 2012). As Kezar, DePaola, and Scott (2019, 158) argue, accreditors should “leverage their 
power in the course of initial accreditation and reaccreditation processes” to strengthen the 
faculty role in governance. This leverage is clear in Idaho, where the possible loss of accreditation 
is limiting the power of the partisan North Idaho College Board of Trustees, whose decisions have 
resulted in multiple presidencies, lawsuits, and a downgraded financial status (Homans 2023). 
Similarly, in 2021, the Higher Learning Commission placed Southwest Baptist University in 
Missouri on probation for violations of academic freedom (Bonilla 2021). 

By organizing around institutional levers of power and by forming coalitions that span 
academic, labor, legal, and civil rights communities, we can shift educational authority back to 
the faculty, reining in political actors, higher education boards, and politically beholden 
administrations run amok. Legislation that defends students’ rights to learn, and faculty’s rights 
to teach—whether it be about race, gender, or any other politicized subject—has shown promise. 
Similarly, union collaborations across the nation over issues of pay equity, tenure, and academic 
freedom will help protect faculty and programs. Restructuring and limiting board power through 
democratic workplace initiatives and reforms should be another focal point for organizing, albeit 
over the long term. 

Today we face the possibility of our nation’s history being rewritten and students being 
provided a false education. By understanding the legislation targeted at colleges and universities, 
faculty can reclaim power over academic matters, push for policy and institutional change, and 
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protect the free and independent exchange of ideas central to our work. Reichman (2022) reminds 
us that “the need to defend freedom of inquiry and debate has become a primary responsibility 
of all those who teach and conduct research.” Academic freedom undergirds both education and 
democracy. This moment requires a commitment to those principles, as well as courageous 
resistance. 
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