4 AIN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN B. BURBANK, et al., )
)
Plaintiffs, )
)
V. ) Civil Action No. 03-5497 JF
)
DONALD H. RUMSFELD, Secretary of Defense )
In his Official Capacity, ' )
)
Defendant. )
)
ORDER

Upoh consideration of the consent motion of the American Association of University
* ‘Professors for leave to file a brief amicus curiae in supporfof plaintiffs in the abové-cap'tioned
case, it is hereby ORDERED, that the motion is GRANTED. The clerk is hereby directed to

file the brief,

United States District Judge



- IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN B. BURBANK, et al., )
Plaintiffs, ;

V. i Civil Action No. 03-5497 JF
. DONALD H. RUMSFELD, Secretary of Defense ;
- In his Official Capacity, )
Defendant. ;
)

' CONSENT MOTION OF THE AMERICAN ASSOCIATIOI\?
OF UNIVERSITY PROFESSORS FOR LEAVE TO FILE
BRIEF AMICUS CURIAE IN SUPPORT OF PLAINTIFFS
The American Association of University Professors (“AAUP”) hereby moves this Court

for leave to participate as amicus curiae in support of the plaintiffs in this case and to file the

attached brief in this action. In support of this motion, AAUP states as follows:

1. AAUP 1s an organization of approximately 45,000 faculty members and research
scholars in all academic disciplines, including law, dedicated to advancing the interests of higher
education. Founded in 1915, the Association is committed to the defense of academic freedom

and the free exchange of ideas in scholarly and creative work.

2. The Association's members include both faculty members and academic
administrators on the campuses of public and private law schools and other institutions of higher

education throughout the country, including Pennsylvania.



3. One of AAUP's principal tésks is the formﬁlation of nationall standards, oftér_1 n
conjunction with other higher education organizations, for the protection of academic freedom
and other important aspects of university life. The 1940 Statement of Principles on Academic
Freedom and Tenure (1940 Statement”) was developed by AAUP and the Association of
American Colleges (now the Association of American Colleges and Universities), and has been
endorsed by over 180 professional organizations and learned societies as well as incorporated
into hundreds of university and collége faculty handbooks. AAUP, 1940 Statement of Principles

on Academic Freedom and Tenure, AAUP Policy Documents & Reports 3 (2001 ed.).

4-. c 'AAUP seeks to participate as-amicus solely to addr_ess the issues éf First

- Amendment _acadgnﬁc freedom that may arise in this cése. AAUP recognizes that the parties to
this case have argued other issues, suéh as whether or not thé law school is currently in

‘ compiiance.with the. requirer-n'ents i-mposed by the Department of Déferiseundér‘ the Sélomon ‘

Amendment. AAUP takes no position on those issues.

5. This case raises important issues of First Amendment academic freedom, and .
AAUP respectfully submits that its brief will assist this Court should it find it necessary to decide

these issues.
6. All parties have consented to AAUP’s submission of this amicus brief.

7. No party will be prejudiced by AAUP’s participation as amicus, and AAUP’s

submission of this brief will not delay resolution of this action.



WHEREFORE, AAUP respectfully requests that this Court grant it leave to participate as

amicus curiae in support of the plaintiffs and to file the attached brief.

Respectfully submitted, .

aura A. Biancke
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John L. Moore, Jr. . -
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Washington, DC 20036
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Ann D. Springer
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* Washington, D.C. 20005
(202) 737-5900
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INTEREST OF AMICUS CURIAE

The American Association of University Professors (AAUP) is an
organization of approximately 45,000 faculty members and research scholars in all
academic disciplines, including law, dedicated to advancing the interests of higher
education. Founded in 19135, the Association is committed to the defense of
academic. freedom and the free exchange of ideas in scholarly and creative work.
AAUP has participated before the U.S. Supreme Court and the U.S. Court of |
: Appéals for the T_hird Circuit ip cases raiSing important lé_:gal issues in higher -
education. See, e.g., Grutter v. Bollinger, 123 S. Ct. 2325 (2003); Keyishian v
| Board of Régénts, 3“85 U.S. 589 (196_?); Whitehill v. Elkins, 389 U.S. 54 (1967);
'Skehan v. Bd. of T rustées of Bloom'sbw‘"g, 75 F .Zci 72 (3-c‘1.Cir. 1982);.Kunda' v, |
Muhlenbefg College, 621 F.2d 532 (3d Cir. 1980). The Association's members
include both faculty members and academic administrators on the campuses of
public and privaté .law schools and other instimtions of higher education

throughout the country, including Pennsylvania.

One of AAUP's principal tasks is the formulation of national standards, often
in conjunction with other higher education organizations, for the protection of
academic freedom and other important aspects of university life. The /940

Statement of Principles on Academic Freedom and Tenure (“1940 Statement”) was



deve'l(-)ped' by AAUP a.nd the Assbciatioh of AmeriAca‘n Colleées (nolw the
Association of American Colleges and Universities), and has been endorsed by
over 180 professional organizations and learned societies as well as incorporated
into hundreds of university and college faculty handbooks. AAUP, 1940 Statement
of Principles on Academic Freedom and Tenure, AAUP Policy Documents &
Reports 3 (2001 ed.) (hereafter “A_AUP Policy Documents™). The 1940 Statement
1s the country’s fundamental, most widely-accepted descriptfon of the basic

. attributes of ééademic-ffeedém and tenure, andﬂhas-be'cn cited .by ;hc_:‘ Sup{eme
Court. See, e g Board of Regents v Iéoth, 408 US 564,,5‘79 n17 (1972); Tilton v.
Richardson, 403 U.S. 672, }6.81‘-82 (157_‘1).‘ The / 940 Sta?émerzt mékes clear the -
importance of academic freédom.in furtheringthe éommon good and reminds
those in academia that our profession and our institutions are judged by our actions
as well as our utterances. It recognizes both the importance of individual academic
freedom for the faculty in fesez;rch, scholarship and teaching, and the impbrtance
of the faculty’s role in constructing an appropriaté educational environment as both
“citizens, members of a learned profession, and officers of an educational
institution.” 1940 Statement at 4. AAUP’s statement On the Relationship of
Faculty Governance to Academic Freedom elaborates on these issues, noting both
that “sound governance practice and the exercise of academic freedom are closely

connected, arguably inextricably linked,” and that “the faculty should have primary



authority oﬂzér decisions about such ‘ma.tters [aé] . .. the maintenance of a suitable.
environment for learning . .. .” AAUP, On the Relationship of Faculty
Governance to Academic Freedom, AAUP Policy Documents 224, 225, 227. Itis
these central tenets, in addition to the AAUP’s 28-year adherence to its 1976
policy On Discrimination — which commits “[t]he Association to . . . take
measures . .. against.. . . discrimination including, but not limited to,
[discrimination on the basis of] sexual orientatioﬁ” — that are the basis for
A.AUP’s.int_erest in this case. AAUP, On Dis.criminqtién, AAUP Poliéy . o

" Documents 185."

ARGUMENT

L THE SUPREME COURT RECOGNIZES THAT ACADEMIC
FREEDOM IS PROTECTED BY THE FIRST AMENDMENT.

The Supreme Court has 1ong treated academic freedom as a matter of
constitutional importance. See ‘Board of Reéents v. Southworth, 529 U.S. 217, 23;7
1n.3 (2000) (Souter, J., concurring) (citing cases). From the Court’s first explicit
recognition of the distinctive right to academic freedom in Sweezy v. New

Hampshire, 354 U.S. 234 (1957) to its opinion only last Term in Grutter v.

''In this brief, AAUP addresses only the academic freedom issues raised by this
case. AAUP hopes that its views will assist the Court should it find it necessary to

(footnote continued to next page)



Bollinger, 123 S. Ct. 2325 (2003), the Supreme Court has consistently -
acknowledged that institutions of higher learning “occupy a special niche in our
constitutional tradition.” Id. at 2339. Because of “the vital role in a democracy
that is played by those who guide and train our youth,” Sweezy, 354 U.S. at 250,
academic freedom is “a special concern of the First Amendment[.]” Keyishian v.

Board of Regents, 385 U.S. 589, 603 (1967).

AAUP recogmzes that the right to acadermc freedom 1s not absolute

. Nevertheless at its core, the constltutlonal rlght of academic freedom includes the

(footnote continued from previous page) ‘ ’ o '

reach those issues. AAUP takes no position on the statutory questions raised by
the parties to this case.

2

There is, of course, nothing . . . that assumes the First

. Amendment subset of academic freedom is a total
absolute, any more than freedom of speech is itself an
exclusive value prized literally above all else. Thus, the
false shouting of fire in a crowded theater may not
immunize a professor of psychology from having to
answer for the consequences of the ensuing panic, even
assuming that he did it in order to observe crowd reaction
first-hand and solely to advance the general
enlightenment we may otherwise possess of how people
act under great and sudden stress.

William W. Van Alstyne, The Speczf ¢ Theory of Academic Freedom and the
General Issue of Civil Liberty, in THE CONCEPT OF ACADEMIC FREEDOM 59, 78
(Edmond L. Pincoffs ed. 1972).



right of an -ac_adem.ic instifutioﬁ énd its faculty to make decisions affectiﬁg the
education of their students. The Solomon Amendment threatens this basic First
Amendment right. As AAUP explains below, the right of academic freedom
includes the right to determine — free from government interference — what to
teach and how it will be taught. AAUP submits that the Solomon Amendment
places an excessive and unconstitutional burden on the academic freedom of law
schools and their faculties to choose the manner in which they establish an
acadgnaicehviforir_neni free ﬁOm discrimination and teach' impOrtant coﬁc‘epts-of
vl'eglal ethics and jﬁs.;cice.. In this case the law scﬁoqi and -it.s faculty have work¢d
tqgether to. cpaft and adopt .p.dlicesl barring séxuai brienfétion di‘sérimination, both
to crgéte the en\;ironﬁqent they-héve detérmined to be the. most conducfve to
learning and to teach a lesson of ethics and civil justice. See, e.g., Complaint

99 15, 16 (describing adoption of nondiscrimination policy and policy’s purpose of
“ensur[ing] full recoéniﬁon of the wdrth and individual dignity of all law
students™). Part of this educational judgment was a conclusion by tﬁe faculty that
it was necessary “to educate future lawyers about the importance of carrying on
their professional work in a manner that does not deny or undermine the equal
dignity and respect owed to clients and others[.]” Complaint § 16. The faculty
made a conscious decision tg convey to their students the law school;s

commitment to “the education and training of professionals who do not engage-in



invidious discrimination” by adopting and implementing a policy of

nondiscrimination based on sexual orientation. /d.

The law school and its faculty have thus made the important pedagogical
decision to impart a lesson in legal ethics through their adherence to a policy of
_refusing to facilitate the recruitment efforts of employers, such as the Department
of Defense (“DOD”), that discrimi_nate on.-the basis of séxu'al‘ofientation. The
. Solomon Amendment interferes directly with the right of the law school and its'
faculty to determine a:nondiscrirninati'on polic.y'and to “teach lt by examplé.” The -
Solomon Amendment thus 'doeé more thgn merf:ly interfere with law' schp’Ol
reémitiﬁg policies. By conditioning an entire instiAtuti»on’s receipt of federal funds
upon the éurrender of its right to determineA for itself how to teach issues of ethics
and justice, the Solomon Amendment strikes at the very heart of the right of

- academic freedom protected by AAUP policy and the First Amendment.

A. The Adoption and Enforcement of the Law School’s
Nondiscrimination Policy Is a Pedagogical Decision Protected by
Academic Freedom.

Under the Supreme Court’s precedents, First Amendment principles of
academic freedom protect the ability of an educational institution, with its faculty,
to make decisions that affect the institution’s academic environment, whether those

decisions concern the setting of academic standards, Regents of the Univ. of Mich..



v, Ewing, 474 U.S. 214, 225-26 (1985), the importance of divefsity in admissibns, |
Grutter, 123 S. Ct. at 2339, or the availability of varied extracurricular student

activities. Southworth, 529 U.S. at 233.

These Supreme Court decisions compliment and reinforce AAUP policy.
AAUP policies provide that academic freedom is implicated in campus
uecisionmaking that involves the profeésional judgment of facuify on academic
‘matters, AAUP’s policy on governance of colleges and universities, jointly .

- fomulated by'thé AAUP and Otﬁer high‘er education organiéatibns, hulds that ~- N
B “[tjhe faculty haé primary responsibility. for such fundame'ntal_ [educational] areés :
. as curriculum, subjec;c‘hlatter and methods of instruction, . . . and thosu -aspects of
student life which relate to the educational pfocess.” Statement on Government of

Colleges and Universities, AAUP Policy Documents 217, 221. Another AAUP
Statement states that “It]he maiuténance of a suitable environmén,t for learning . . .
bear[s] directly on the teaching and research conducted in the institution, [and] the
faculty should have primary authority over decisions about such matters.” On the
Relationship of Faculty Governance to Academic Freedom, AAUP Policy
Documents at 225. For academic freedom to thrive, faculty “must be free to bring

to bear on the issues at hand not merely their disciplinary competencies, but also



.their first-hand understanding of what constitutes good teachi-ng and research

generally, and of the climate in which those endeavors can best be conducted.” /d.

In this case, the law school and its faculty have made the reasonable
educational choice that providing an atmosphere of nondiscrimination is an
important part of the educational environment on their campuses. The policy at
i1ssue iﬁ this 'appeaﬂ was éet 'as'a're-sult of c;)néidered deliberation by the law
school’s faculty aqd was adopted by the governing body of the institution. The
adopﬁpn of the hoﬁdisc_ri_nﬁnation ﬁolic’y at iss_qe represents an eéxercise. df -

" academic judgment on the part of the facuity of.t_he law school, a4nd‘ is therefore a |
decision profected by both AAUP policy and the First Amendment right to . |

“academic freedom.

B.  Development of the Constitutional Right of Academic Freedom

The constitutional right of academic freedom has evolved in a series of
Supreme Court cases stretching back almost fifty years. The Supreme Court’s first
cases on academic freedom dealt with the First Amendment rights of individual
university scholars. The Court has continued to recognize that right, expanding it
to include the right of an institution and its faculty to make decisions about the

educational environment and structure of the university.



In Sweezy v. New Hampshire, 354 U.S. 234 (1957), the Court ruled that
Sweezy, a lecturer at the University of New Hampshire, could not be held in
contempt for refusing to answer questions regarding alleged “subversive
activities,” including questions about his lectures at the university. The Court
explained:

We believe that there unquestionably was an invasion of
petitioner’s liberties in the areas of academic freedom and
political expression—areas in which government should be
extremely reticent to tread. The essentiality of freedom in the

- community of American universities is almost self-evident.” No
one should underestimate the vital role in a democracy that is

~ played by those who guide and train our youth. To impose any

strait jacket upon the intellectual leaders in our colleges and :
unlversmes would imperil the future of our Natlon

Id. at 250 (emphasis added).

In his concurring opinion in Sweezy, Justice Frankfurter further described the
' prinqiple of academic freedom, focusing on the right of the university to be free
from government control. “When weighed against the grave harm resulting from
governmental intrusion into 'the intellectual life of a university, such justification
for compelling a witness to discuss the contents of his lecture appears grossly
inadequate.” Sweezy, 354 U.S. at 261 (Frankfurter, J., concurring). Justice
Frankfurter recognized that a “free society” depends on “free universities,”
meaning “the exclusion of governmental intervention in the intellectual life of a

university.” Id. at 262.



It is the business of a university to provide that atmosphere
which is most conducive to speculation, experiment and
creation. It is an atmosphere in which there prevail ‘the four
essential freedoms’ of a university — to determine for itself on
academic grounds who may teach, what may be taught, how it
shall be taught, and who may be admitted to study.’

Id. at 263.

In Key;’shian_v. Board -of Regents, _‘the Court again relied upon academic
freed.om n holding. unconstitutional New York state loyalty oath requirements for
- tmivérs‘ity profesvsors‘. 385 U.S. 589 (1967). The Court noted the _importance of

“safeguardiﬁg academic freedom, which>is of traﬁscenéent Vélﬁe td all of us and k
ﬁot mérély to‘ the teééhers cori.cémed.” Keyishiaﬁ, 385' U.S. at 603. In thé Couft’s
| View, the importance of academic ffeédpm made ‘;[t]haf freédofh ..a spe'c'ial '
concern of the First Amendment, which does not tolerate laws that caét a pall of
orthodoxy over .the classroom. ‘The vigilant protection of constitutional freedoms
is nowhere more vital than in the community of American schools.”” Id. at 603

' (quoting Shelton v. Tucker, 364 U.S. 479, 487 (1960)).

Relying on Sweezy and Keyishian, numerous subsequent decisions of the
federal courts have applied this individual right of academic freedom to speak and
to teach free from unreasonable government interference. See, e.g., Hardy v.
Jefferson Community College, 260 F.3d 671, 682-83 (6™ Cir. 2001), cert. denied,

535 U.S. 970 (2002) (professor’s right to academic freedom protected his use of
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offensivé langu,age in the classroom); Bonnell v. Lorenzo, 241 F.3d 800-, 823-24
(6™ Cir. 2001), cert. denied, 534 U.S. 951 (2001) (weighing professor’s right to
academic freedom against student’s right to learn “in a hostile-free environment”);
Burnham v. lanni, 119 F.3d 668, 680 n.19 (8th Cir. 1997) (finding academic
freedom protected right of professors to display photographs of themselves in
military dress for scholarly purposes); Dube v. State Univ., 900 F.2d 587, 597-98
(2d Cir. 1990) (academic freedom permitted professor.to discuss controversial

topics in the classroom).”

Follewing SWeezy and Keyishian, the Court continued to recognize academic
- freedom as-a “special concern” of the First Amendment, .‘"though not a specifically
enumerated constitutional right.” Regents of Univ. of California v. Bakke, 438

U.S. 265, 312 (1978) (opinion of Powell, J.). In Bakke, Justice Powell relied upon

Justice Frankfurter’s concurring opihion in Sweezy for the proposition that a

* The Third Circuit’s decision in Edwards v. California Univ. of Pa., 156 F.3d 488
(3d Cir. 1998) upheld a university’s decision to prohibit a professor from teaching
a syllabus different from the one approved by the relevant faculty department. The
Edwards case must be read narrowly, however, as it involves the unusual situation
of a conflict between the will of an individual professor and the collective
professional judgment of his colleagues. “It is important to note that in Edwards
the court faced a situation in which an entire department had come together to
reinstate [a particular] syllabus. Thus, at some level the decision reflects deference
to (collective) academic judgment.” STEVEN PROSKANZER, HIGHER EDUCATION
LAw: THE FACULTY 89 (The Johns Hopkins University Press 2002).
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university’s “foﬁr essential freedoms”vincluded the rigﬁt of the university “’té
determine for itself on academic grounds who may teach, what may be taught, how
it shall be taught, and who may be admitted to study.”” Bakke, 438 U.S. at 312
(quoting Sweezy, 354 U.S. at 263 (Frankfurter, J., concurring)). Thus, according
to Justice Powell, academic freedom gave a university the right “to make its own
Judgments-as to education” including “the selection of its student body.” Bakke,» :

438 U.S. at 312.

Cése_s-subséquent to Bakke demonstréte tha-t the Sﬁpréme Court’s
und_erstanding‘ of academic; freedom includes a healthy respect for the right of |
) academic institutions and their faculties to make their own déci.si_ons.on academic
matters and an unwillingneés by the Court to second guéss judgments in those
areas. Citing First Amendment concerns, the Supreme Court has consistently
deferred to the judgmént' of institutions and faéultiés in the educational domain.
Thus, the Court has evinced “great respect for the faculty’s professional judgment”
on questions such as whether a student should be dismissed from an educational
program. Ewing, 474 U.S. at 225. Indeed, the Court has refused to “override [the
faculty’s judgment] unless it is such a substantial departure from accepted
academic norms as to demonstrate that the person or committee responsible did not

.actually exercise professional judginent.” Id. Similarly, the Court has declined to

12



intervene in a university’s .dec'isiOn about what extracurricular studeﬂt speech “is ér
1s not germane to the ideas to be pursued in an institution of higher learning.”
Board of Regents v. Southworth. 529 U.S. 217,232 (2000). In the Supreme
Court’s view, such judgments are the province of the university and its faculty. /d.
at 233 (the university determines whether its mission is “well-served” by a given
policy); see also id. at 237 (Souter, J., concurring) (academic freedom includes
“the idea that universities and schools should have the freedom to make decisions
abbut_ how and what td te_ach”); Ritst v. Sullivan, SOQ US 1_73,_ _’260 (1991) (“[Wle
havé reéognized tﬁat .the universify isa tréditiohal sphere of free expression so

. fundamental tq :th'e functioniﬁgof our sbciety that thé Governmenf’s'ability to ‘.
cbntroi speech within that sphére by means of cbnditions attéched to thé
expenditure of Government funds is restricted by the vagueness and overbreadth

doctrines of the First Amendment.”).

Most recently, in Grutter v. Bollinger, the Court reviewed the University of
Michigan Law School’s admissions policy — a policy drafted by a faculty
committee and intended to enhance the diversity of the law school’s student body,
see Grutter, 123 S. Ct. at 2334 — against a challenge that the policy unlawfully
discriminated on the basis of race. In accordance with its conviction that there is

“a constitutional dimension, grounded in the First Amendment, of educational



autonomy,” the Supreme Court explained that “[t]he La»v School’s educational
Judgment that such diversity is essential to its educational mission is one to which
we defer.” 123 S. Ct. at 2339 (emphasis added). In upholding the Law School’s
admissions policy, the Supreme Court invoked its “tradition of giving a degree of
deference to a university's academic decisions, within constitutionally prescribed
~-limits.” Id. Once again, the Court noted that academic, freedom implicates core
First Amendment values. “We have long recogmzed that glven the 1mp0rtant
purpose of pubhc educatlon and the expanswe freedoms of speech and thought
assoc1ated w1th the hmversﬁy env1r0ntnent urtlversmes occupy a spe01a1 nlche n

our constltutlonal tradttlon »? Id

At the root of the Supreme Court’s deference to academic judgment “is a
reluctance to trench on the prerogatives of state and local educational institutions
ahd eur'reéponsibility to éafeguard their academic freedom, ‘a sptec’ial concern ofv
the First Amendment.”” Ewing, 474 U.S. at 226. (quoting Keyishian, 385 U.S. at
603). The Court’s reluctance to interfere in academic decisionmaking arises out of
the conviction that the danger of limiting First Amendment rights is “especially
real in the University setting, where the State acts against a background and

tradition of thought and experiment that is at the center of our intellectual and
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. philosophic tradition.” Rosenberger v. Rector and Visitors of Univ. of Virginia,

515 U.S. 819, 835 (1995)."

C. The Solomon Amendment Unconstitutionally Burdens Academic
Freedom By Interfering With the Law School’s Chosen Method of
Teaching Ethics and Justice.

Although AAUP policy and the Supreme Court’s decisions on academic
freedom make plain fhat_ government may not inﬁihg’e upon the right of
educational institutions to determine l}ow and what they will teach, the Solomon B
_ Amendﬁlent-ddes just thét, It conditioﬂs the féééipt of fﬁnding frc’&n several
federal agencies upoﬁ the law sc.hOc.ﬂ’s betrayal of its policy qf nondiscrir_nination.
The law schéoi and its faculty have chbsen to, tc_:ach legal ethics not oﬁly by .

‘ classréom instruction, but also by‘setting an example of what théy have défermined
to be proper ethical behavior. In accordance with that educational decision, the
law school has made the reasonéblé decision to refuse to assist military recruiters.

Cf. Nomi v. Regents for the Univ. of Minn., 796 F. Supp. 412, 419 (D. Minn. 1992)

* Similarly, concern for First Amendment rights of academic freedom has led
lower federal courts to defer to the academic judgment of educational institutions
and their faculty. E.g., Linnemeir v. Board of Trustees of Purdue Univ., 260 F.3d
757, 760 (7™ Cir. 2001) (in deferring to the decision of a faculty committee,
supported by the administration, approving the production of a play as the senior
project of a drama student, the court noted that “academic freedom . . . demand([s]
deference to educational judgments that are not invidious™).
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(“the university’s decision to promote equal o’pportﬁnity in emplé)ynieﬁt by
forbidding discriminating employers to use its recruitment services . . . is a
reasonable one”), vacated as moot, 5 F.3d 332 (8" Cir. 1993). The Solomon
Amendment directly interferes with what is unquestionably an “educational
judgment.” See Grutter, 123 S. Ct. at 2339 (policy of achieving diversity in
admissions is an educational judgment). The Solomon Amendment thus -
unconstitutionally burdens the law school’s “ability to define its own_mission.”-

Southworth, 529 U.S. at 238 (Soutet, J., concurring).

II. THE ACADEMIC FREEDOM OF THE LAW SCHOOL AND ITS
FACULTY INCLUDES THE TEACHING OF LEGAL ETHICS
- THROUGH THE MODELING OF ETHICAL MODES OF
BEHAVIOR.

The government suggests that law schools can deal with the Solomon
‘Amendment’s burden on expressive conduct by disclaiming DOD’s recruiting
messége and distancing themselves from military recruiters. See Mem. In Supp. of
Def’s Mot. to Dismiss Aat 32. This “solution” misconceives the role of law schools
and faculty members as institutional teachers of professional ethics, and it

underestimates the importance of modeling ethical norms of behavior.

Consistent adherence to the stated policy of nondiscrimination on the basis
of sexual orientation is particularly important for law schools, which exist in no

small part to inculcate in their students principles of ethics and justice. A law
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school is ﬁot merely an institution in which students learn a collection of ruies and
norms. The Supreme Court recognized only last Term that law schools have a
higher mission, for they “represent the training ground for a large number of our
Nation’s leaders.” Grutter, 123 S. Ct. at 2341 (citing Sweatt v. Painter, 339 U.S.
629, 634 (1950) (a law school is a “proving ground for legal learning and
practice™)). If the study of law is to produce professionals who are “important
features of the system by which society claims an ability to deliver justice,”
:, ) CH_ARLES W. WQLFRAM, MODERN LEGAL ETHICS § 2.6.1, at 49 (West 1986), then
A legal .educatiori must bé Arr.luch more than mere technical instruction.‘ See Norrﬁan

' -Redli'ch‘, Law Schools -aS.In-st.ifutiona}l T eaghers Qf Profé&sional Re;epon‘s‘.z;bili't’)/, 34
J. LEGAL EDUC.‘ZISI, 216 (1984) (“law schools afe training students to practice a
profession, and that mission carries with it a responsibility to train them to practice

in accordance. with certain professional standards™).

As the ABA’s Commission on Professionalism has admonished, “[1Jaw
professors can . . . positively influence the values and ethics of students by
example and through creative teaching.” ABA COMMISSION ON PROFESSIONALISM,
“IN THE SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR REKINDLING OF LAWYER
PROFESSIONALISM (1986), reprinted in 112 F.R.D. 243, 266 (1987) (hereinafter

“SPIRIT OF PUBLIC SERVICE”). That law schools and their faculties should serve as
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role fnodeis fof their students is‘not.hing‘ more than a practical recognition that
ethical behavior must not only be learned, it must be embodied. The legal
profession embraces this concept in a number of ways. Thus, for example, lawyers
are exhorted to provide free legal services to those unable to pay for them. ABA
MODEL R. PROF’L CONDUCT 6.1. It is not enough for lawyers to have knowledge

of ethical principles; lawyers must live.them.

Thf? inculcation- oflconcep‘t's of justice and ¢thics in young 1awy¢rs, therefore,
“necessarily involves muchmorcthan the fot'e rﬁerhoﬂzétion o_f_ rules. - See SPﬁ{IT

OF PUBLIC SERVICE, 112 F.R.Dr at '2.66 (“A law school’s impact on the prb'fessioﬁ_al
development of its stude:-nts.shoullAd exteﬁd beyond simply teaching legal rules.”). | | |

(13]

As oné commentator has noted, “’[t]here i§ much more to it than rules of ethics.
There is a whole atmosphere of life’s behavior.”” RONALD D. ROTUNDA, LEGAL
ETHICS — THE LAWYER’S DESKBOOK ON PROFESSIdNAL RESPONSIBILITY § 1-6.1,
at 21 (2002) (quoting John H. Wigmore, Introduction xxiv, in O. CARTER, ETHICS -
OF THE LEGAL PROFESSION (1915)). This is simply a recognition that the
educational environment of a law school, including its nondiscrimination policy,

forms an important part of the educational experience of its students. Roger C.

Cramton, The Ordinary Religion of the Law School Classroom, 29 J. LEGAL EDUC.
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247,253 (i978) (in addition to law Schobl’s formal curriculum, “the total learning

environment influences what students learn”).

To instill notions of ethics and justice in their students, law schools must be
free not only to profess a policy of nondiscrimination, they must also act in
conformity with that message. “Ethics, in particular, 1s ‘primarily taught by
example.” 'Cramton, supra, 29 J. LEGAL EDUC. at 253. The law échool’s
arlherence to its nondiscrimination policy performs an important pedagogical
fiinctibn. By réﬁising to facilitate th}eactivitiesl of rrlilitary recruiters, the law ° |
school is doing more’ than following its chosen policy. It is providing its students -
'with a model of ethical béhavior arid serving.as an “institutional teaic}ier[] of .
professional responsibility.” Redlich, supra, 34 J. LEGAL EDUC. at 216. .Asv the
ABA’s Commission on Professionalism explained, the law school experience
provides students their first exposure to their chosen profession, and thus “ari
important mission of law schools must be . . . the setting of proper role models for

law students.” SPIRIT OF PUBLIC SERVICE, 112 F.R.D. at 269 (emphasis added).

Compelling a law school to act in a manner that is inconsistent with its
stated policy of nondiscrimination greatly undermines the school’s effort to
provide an example of proper ethical behavior. The “[ulnwillingness of an -

institution to take a moral stand communicates a powerful lesson that it is risky to
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stand up for moral principle..”' Cramton, suprd, 29 J. LEGAL EDUC. at 253. Just as
a law school and its faculty can set a positive example for their students by
providing consistent models of ethical behavior, so too can they “transmit the
wrong message through their manner and conduct both inside and oﬁtside the
classroom.” SPIRIT OF PUBLIC SERVICE, 112 F.R.D. at 268. If, as Dean Cramton
argues, the development of law students’ ethical attitudés_ is more affected by the
schools’ total learning environment (the “hidden curriculum,” in his words) than

| by the inétitu.tions’ formél_curri@lum, >Crar_r'1ton, supra, 29 J. LEGAL EDU'C."at 253,

' f_orcihg a law school to facilitate DOD reémiting despite its f)rofessed abhorrence -

for bOD’S ‘articulat.ed policy of discriminétio_ﬁ 1S a profoﬁnd .inter‘ference with the

law school’s attempt to lead their students by exémple.

III. THE LAW SCHOOL’S NONDISCRIMINATION POLICY
EMBODIES THE STANDARDS OF CONDUCT TO WHICH
PRACTICING LAWYERS MUST ADHERE. '

The law school’s efforts to instill in its students the ideal of
nondiscrimination against gays and 1e§bians is of more than academic interest. In
fact, the law school is doing nothing more than teaching and exemplifying
standards of behavior to which its graduates will be required to adhere once they
enter practice. The rules adopted by the highest courts of a number of jurisdictions

specifically provide that it is professional misconduct for a lawyer to discriminate
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in erﬁploymeht on the basis of sexual orientation.’ ’O.Vther states prohibit iéwyers :
from engaging in conduct involving discrimination or manifesting bias on the basis
of sexual orientation either in their professional capacities or in the conduct of
adjudicatory proceedings.” In a number of other jurisdictions, a prohibition on
discrimination on the basis of sexual orientation is part of the commentary to the
rules of prqfess-idnal conduct.” In addition, the codes of judicial conduct of more-
than thirty states expressly prohibit judges from manifestiﬁg bias or prejudice

based on sexual orientation in the performance of their duties.” Thus, the law

* See CAL. R. PROF’ L CONDUCT 2- -400(B); D.C. R. PROF’ L CONDUCT 9. 1 ILL. R,
- PROF’L CONDUCT 8.4(a)(9)(A); 22 N.Y. CoMp. CODESR. & REGS. § 1200. 3(A)(6)
(DR 1-102); OHIO CODE PROF’L RESPONSIBILITY DR 1-102(B); VT. R. PROF’L
ConNDUCT 8.4(g); WASH. R. PROF’L CONDUCT 8.4(g).

° FLA. R. PROF’L CONDUCT 4-8.4(d); IND. R. PROF’L CONDUCT 8.4(g); MAss. R.
PrOF’L CONDUCT 3.4; MINN. R. PROF’L CONDUCT 8.4(g); N.J. R. PROF’L CONDUCT
8.4(g); NM. R. PROF’L CONDUCT 16- 300 N.D. R PROF’L CONDUCT 8.4(d); TEX.
R. PROF. CONDUCT 5.08(a).

ARIZ. R. PROF’L CONDUCT 8 cmt. (“A lawyer who in the course of representing a
- client, knowingly manifests by words or conduct, bias or prejudice based upon
race, . . . sexual orientation or socioeconomic status, violates paragraph (d) when
such actions are prejudicial to the administration of justice.”); DEL. R. PROF’L
CONDUCT 8.4(d) cmt. 3 (same); TENN. R. PROF’L CONDUCT 8.4(d) cmt. 2 (A
lawyer who, in the course of representing a client, knowingly manifests by words
or conduct, bias or prejudice based on race, . sexual orientation,. . . . may violate
paragraph (d) if such actions are prejudicial to the administration of justice. ).

® See, e.g., FLA. C.J.C. Canon 3B(5)-(6); IDaHO C.J.C. Canon 2(C); ILL. C.J.C.
Rule 63, Canon 3(A)(8); KaN. Sup. CT. R. 601 A Canon 3(B)(5); MINN. C.J.C.
Canon 3(A)(5); Miss. C.J.C. Canon 3(B)(5); NeB. C.J.C. Canon 3(B)(6); Okla.
Stat. Tit. 5, APP. 4, Canon 3(B)(4); TEX. C.J.C. Canon 3(B)(6); UTAH C.J. ADMIN.

(footnote continued to next page)
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school’s efforts to implement, practice, and teach a policy of nondiscrimination is
more than an “academic” exercise; it is a concrete attempt to instill in law students

the ethical norms that will apply to them as practicing lawyers.

CONCLUSION

The Solomon Amendment represents an impermissible and unconstitutional
infringerﬁent upon the fight of the 1aw schools and their facﬁlties to determine the'
manner in which they will teach important priﬁ_ciples of legal ethics and justice. .
Because the Solomon Amendment cannot be squared with the Supreme Court’s.

- cases on First Amendment academic freedom, AAUP respectfully submits _that the
- government’s motion to dismiss should be denied and thg éasé allowed to I‘)I‘OCCCd'

to trial on the merits.

Respectfully submitted,

AL ¢, LcdL
" Laura A. Biancke
_ Piper Rudnick/LLP
/4400 Two Logan Square
18™ and Arch Streets
Philadelphia, PA 19103
(215) 656-3300

(footnote continued from previous page)

Canon 3(B)(5); W. VA. C.J.C: Canon 3(B)(5); see also DEBORAH L. RHODE &
DAVID LUBAN, LEGAL ETHICS 53 (3d ed. 2001).
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