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Dear CB chapter leaders:

 

We have received several questions about how to implement the guidance about election of CB chapter delegates that you received in December and earlier this month.  Since other chapters might have similar questions, we are circulating the questions and answers.  It is critical to remember that facts and circumstances at your chapter may vary, and that we cannot provide legal advice to chapters.  These answers, therefore, are intended to provide background information and general guidance.  If you have additional questions after reading these, please do not hesitate to get in touch with us or to consult with your chapter’s lawyer. 

 
Question:  Our constitution provides for the election of four officers and four at-large members.  We would like to amend the constitution to provide that by virtue of their office, the four officers shall also serve as voting delegates to the CBC meeting (as well as the annual AAUP meeting).  The amendment will also specify the order of delegation, in case there are more officers than delegate spots.  Is that OK? 
 
Answer:  The regulations interpreting the LMRDA say that a chapter’s officers can, by virtue of their office, serve as delegates who elect union officers (i.e., the CBC chair), IF (a) the officers have been elected by secret ballot and (b) the chapter’s constitution and bylaws so provide.  (See 29 C.F.R. § 452.120, at http://tinyurl.com/5srm44e.)  
 
Therefore, if the chapter wants the officers to serve as delegates, not only must the constitution so provide, but the officers themselves must be elected by secret ballot.  If the chapter does elect its officers by secret ballot, ideally the constitution should reflect that requirement as well. 
 
In addition, the chapter may want to consider what will happen if some number of the officers aren’t able to attend the meeting.  Does the chapter want to include a provision for alternates (i.e., that one or more of the at-large members would serve as an alternate in place of one of the officers)?  
 
Finally, note that the regulations interpreting the LMRDA recommend that if the officers are going to serve as delegates, the ballots should also state that.  (See the regulation linked to above.) 
 
Question: If our Chapter constitution is silent on the matter of delegates to the CBC, can we just elect the delegates by secret ballot and send those delegates? Or do we need to change the constitution to define and explain a process before we put it into place?  
 
Answer: The LMRDA requires that delegates who elect union officers be elected via a secret ballot method; it does not require that the union’s constitution or bylaws set out the specific method, though that would certainly be the best practice.  However, if the chapter officers are going to serve as delegates by virtue of their office, the constitution and bylaws *must* specify that (and ideally the ballots should remind voters as well).  The chapter’s primary obligation is to run an election that is in compliance with the LMRDA, which, in the absence of constitutional language, would require a delegate election separate from the chapter election.  The chapter could subsequently amend the constitution to reflect the delegate selection process the chapter decides to put into place going forward. 

 
Question: Can we no longer hold delegate elections at membership meetings? 

 
Answer: Whether a chapter can hold delegate elections at membership meetings depends on the chapter’s particular circumstances.  The LMRDA does not require that voting take place by mail ballot; rather, the election must simply be by *secret* ballot, which could include a secret ballot vote at a meeting.  As the regulations interpreting the LMRDA say, “Labor organizations are free to establish procedures for elections as long as they are fair to all members and are consistent with lawful provisions of the organization's constitution and bylaws and with section 401.”  (See 29 C.F.R. § 452.96, at http://tinyurl.com/6ehn74y.)  The regulations go on to say that “secrecy may be assured by the use of voting machines, or, if paper ballots are used, by providing voting booths, partitions, or other physical arrangements permitting privacy for the voter while he is marking his ballot.”  (http://tinyurl.com/69qn3y4).  
 
The chapter leadership would thus need to assess whether your membership meetings (or a special election meeting) provide an opportunity for all members to vote; factors to examine would include the location of the meeting (is it reasonably accessible to all members?), the length of the meeting (is it a long enough window to allow all members to come vote if they wish?), etc.  The Department of Labor has provided some extremely helpful guidance on running local union elections; see http://www.dol.gov/olms/regs/compliance/localelec/localelec.htm.  Chapter 12 has information on setting up an election polling place (http://www.dol.gov/olms/regs/compliance/localelec/localelec.htm#ch12).  
 
Question: What do we do if we do not have all of our members’ home addresses, particularly if the member has refused to give their home address to us and/or directed the university payroll office not to release it?  Does the DOL use a “good faith” effort standard? 
Answer: The LMRDA does require that notices of election go to members’ last known home addresses, at least fifteen days before the election itself.  (See Section 401(e) of the LMRDA at http://www.dol.gov/olms/regs/statutes/lmrda-act.htm.)  The regulations interpreting the LMRDA provide more detail on this.  For example, the regulation describing the requirements for notices of election explains how to compute the fifteen-day period and the minimum information that must be included in the notice; the subsequent regulations provide additional information on how the mailing requirement can be met (i.e., publication in a chapter newspaper that goes to all members at their home addresses, the use of sample ballots, etc.).  See http://tinyurl.com/5vt2yfl for the Notice of Election regulation, and scroll down from there for the other regulations.

 
(I’ll also take this opportunity to add a reminder that ballots, notices, and all other records related to LMRDA-covered elections, including elections of delegates to the CBC meeting, must be maintained by the chapter for one year after the election.)

Courts looking at this issue have effectively divided the inquiry into two parts: (1) Did the union make “reasonable efforts” to obtain home addresses for all of its members?  (2) Did the union mail a notice of election to the last known address – whether home or not – of all of its members?  While the first part – maintaining updated membership lists – just requires “reasonable efforts” on the part of the union, courts have generally interpreted the requirement fairly strictly.  That is, courts have generally imposed an absolute duty to mail the notice even if the last known address is not a home address or is suspected or known to be inaccurate.  And courts have generally imposed an absolute requirement on unions with respect to the second part, the obligation to mail the notice of election to an address rather than choosing another method of dissemination or simply not mailing it to even those members with known inaccurate addresses. 

(Note that many of these cases have come up in the context of unions that provide the notice of election via the union newspaper, which is the context in which the LMRDA requires unions to maintain updated membership lists.  (See 29 C.F.R. § 452.100: “A labor organization may comply with the election notice requirement by publishing the notice in the organization's newspaper which is mailed to the last known home address of each member not less than fifteen days prior to the election. Where this procedure is used . . . (d) a reasonable effort must be made to keep the mailing list of the publication current.”)  There does not seem to be any reason, however, to think that the same strict analysis would not apply to the union’s obligations to maintain updated lists and send the election notice to the last known address regardless of whether the notice is being distributed via a newspaper or via a separate mailing.)

With respect to the first obligation – making efforts to maintain updated membership lists – at least one court has suggested that unions must make sustained and aggressive efforts. In Chao v. HERE Local 54, 166 F.Supp.2d 109 (D.N.J. 2001), a federal trial court in New Jersey reviewed the variety of steps the union took to keep its mailing list updated, and concluded that they were insufficient under the LMRDA.  In its usual course of business, the union obtained home addresses if its members came to the union hall to attend meetings, invoke the union’s grievance procedure, pay dues directly to the Dues Office, or for other union business; the union also took a variety of other steps, including reminding members at quarterly membership meetings and at meetings to bid on shifts, requiring addresses on authorization cards from new employees, and including periodic reminders in the quarterly newsletter. The court held that “while periodically reminding members to supply current address information and providing them with opportunities to do so is necessary to supplement any effort to maintain current mailing lists, such general reminders cannot substitute for a systematic procedure for obtaining up-to-date address information on a periodic basis.” The court also noted that the union made much more aggressive to track down members who were delinquent in dues payments, suggesting that it could have done so for members whose dues were current as well.  Finally, the court rejected the union’s argument that sending periodic requests for updated addresses to its members’ employers sufficed as a reasonable effort, both because those letters were not sent to all employers and because after none of the employers responded, no effort was made to follow up on the letters.  

On this aspect of the union’s obligations, see also Wirtz v. Local 1622, Carpenters, 285 F.Supp. 455 (N.D. Cal. 1968) (holding that the union had not exercised reasonable care in updating its mailing lists where the union’s newspaper was the only mechanism for notices and communications and the union had for several months been billed for several hundred fewer union newspapers than it had eligible members, thus putting it on notice that those members were not receiving newspapers); Wirtz v. Local 169, Hod Carriers, 246 F.Supp. 741 (D. Nev. 1965) (setting aside an election when 30 out of 512 members received no notice of election and only 161 members voted, holding that “The failure to send election notices to thirty members was the consequence of gross neglect in the maintenance of proper records and cannot be justified as an accidental mistake occurring in the exercise of due care.”); Shultz v. Independent Employees Union, 74 LRRM 2137 (E.D. Wisc. 1970) (holding that posting a notice of election on bulletin boards through the plant could not be substituted for mailing a notice of election). 

The U.S. Court of Appeals for the Ninth Circuit did take a more liberal approach in Reich v. District Lodge 720, 11 F.3d 1496 (9th Cir. 1993), recognizing that “there may well be union members who will refuse to divulge their home addresses, for whatever reason.  Moreover, we recognize that union membership may be mobile and that members who have moved may not always provide a new address or leave a forwarding address with the post office, and may not, despite the union’s best efforts, respond to its attempts to obtain the necessary information.”  The court indicated that if the union’s inability to fully update its membership list was due in part to a lack of cooperation from its membership and the members’ employers, then it might not be found to have failed to make “reasonable efforts” to keep the list updated.  In light of the trend from other courts, however, it seems unlikely that other courts will follow the Ninth Circuit’s reasoning, and the court in Chao explicitly rejected it. 

On the second inquiry, courts have held that even if the union does not have a member’s last known home address, it must make every attempt to mail the notice of election to some address.  For instance, in Donovan v. National Transient Division, 116 LRRM 2786 (10th Cir. June 15, 1984), the U.S. Court of Appeals for the Tenth Circuit considered the claim of a division of the AFL-CIO that it was unable to mail notices of election to its members fifteen days before the election because its members were craftsmen who traveled throughout the United States and therefore had no permanent place of employment. The court rejected the union’s argument, reasoning that “the LMRDA contains no exception for instances in which compliance with [the LMRDA election] requirements is difficult, and we are unwilling to imply one given the clear congressional mandate.” The court added that the section requiring the mailed notice of election “merely requires that the labor organization mail notice of the election to its members at their last known home address; it does not require that the notice actually reach them.”  Similarly, in Brennan v. Teamsters, Local 639, 85 LRRM 2594 (D.C. Cir. 1974), the U.S. Court of Appeals for the District of Columbia held that even though the union personally delivered a notice of election to each member who did not receive one by mail, and even though the number of members who received no notice at all (zero) was smaller than the margin of victory for the winning candidates (400), the union’s failure to mail a notice of election to over half of its members was a violation of the LMRDA that warranted a new election regardless of the union’s “reasonable excuse” for its failure to mail the notices.  And in Chao v. HERE Local 54, described above, the court held that “the election notice provision of the LMRDA imposes an absolute duty on unions to mail election notice to the last known address of each union member without regard to the reasonableness of the union’s efforts to maintain an accurate and up-to-date list of its members’ addresses.”  (first emphasis added)  This suggests that even where a chapter does not have all of its members’ home addresses, it must mail the notice of election to the member’s last known address. 

 
With respect to the practical aspect of actually getting all home addresses, this is certainly an issue that the national AAUP has faced as well; we have made concerted efforts to obtain home addresses over a period of years, but inevitably not all of our members provide their home addresses.  In the 2010 ASC rerun election, the Department of Labor was aware that we did not have all of our members’ home addresses; the DOL did require that we make additional efforts for the purposes of the election, but they did not invalidate the election for failure to have 100% of the home addresses.  So although there is no technical “good faith” standard under the statute, the regulations, or DOL policy, they did appear effectively to operate under a good faith standard (albeit with a high bar).  There is not, however, a “safe” percentage; we continue to make efforts to obtain all of our members’ home addresses, and this is an issue that is extremely important to the Department of Labor because of the clear statutory language.   In addition, although the Secretary of Labor must demonstrate in a lawsuit that a violation of the LMRDA “may have affected” the outcome of a challenged election, courts tend to set that bar quite low, and the burden rests heavily on the union to show that the violation did not affect the election.
 
With respect to the AAUP’s efforts to obtain home addresses, they have included the following: 

The notice of election postcard includes this language:
 
The AAUP has made every effort to send this postcard and your ballot to your last known home address and your non-work email address, respectively.  Please provide those addresses if we do not have them. Please send address information to membership@aaup.org.   

 
We also include a line on our membership brochure indicating that we need home addresses for our elections.  In addition, we conducted an email campaign several years ago to educate members about the need for their home addresses and to request that they send us their home addresses.  Moreover, in the emails to members about the ASC rerun last year, we included requests for home addresses.  
 
As the cases above indicate, the more efforts the chapter can make to obtain home addresses, the better.  And, of course, if the chapter has the ability to segregate out addresses for various issues, it could assure members that upon their request, home addresses will be used for elections only.  In the event of a challenge, it will certainly be important to demonstrate a strong, good faith effort to obtain home addresses and/or to send to home addresses when members provide those, as well as proof of sending the notice of election to all members at some address. 
 
In this context, a regional DOL representative recently indicated, in the context of a conference’s re-run election, that if a chapter or conference has been unable to obtain a member’s home address despite requesting it, then materials can be mailed to the alternate address on file.  I do not believe she was speaking on behalf of the national DOL office, and her comment does not change the statutory obligations or the DOL’s focus on this issue.  It did, however, potentially suggest a recognition at some level of the DOL that some of our members are simply unwilling to provide their home addresses for any purpose, a recognition that is reflected to some extent in the cases above.     

Question: Must the call for nominations also be sent to each member's home address, or is an email call for nominations and mailing to each member's campus address sufficient?
Answer: The LMRDA and the accompanying Department of Labor regulations do not set out specific requirements for the call for nominations, and do *not* require that the call go to members’ home addresses or even be sent by mail (unlike the notice of election).  They do, however, provide some parameters.  
Here is what the statute and regulations say: 

The LMRDA (http://www.dol.gov/olms/regs/statutes/lmrda-act.htm) says that “Every member of a labor organization shall have equal rights and privileges within such organization to nominate candidates,” and explains that “In any election required by this section which is to be held by secret ballot a reasonable opportunity shall be given for the nomination of candidates.”  

The regulations interpreting the LMRDA (beginning at http://tinyurl.com/4b74wzc, and also pasted below) provide a little more explanation of what that means as a practical matter (with respect to both the notice of nominations and the actual nominations procedure).  Basically, the chapter must ensure that any method it chooses is “reasonably calculated” to inform the chapter’s membership about how to nominate candidates and about which offices are to be filled.  

The relevant chapter committee or officer would therefore need to determine, on the basis of all of the relevant facts, whether emailing the call for nominations and mailing it to each member’s campus address will inform them about the process.  (The national AAUP does not mail the call for nominations for AAUP officers and Council members to members’ home addresses; we send out an email, put the notice on our website, and include it in Academe, which is mailed to the member’s preferred address.)  

Specifically, the regulations state (with a few particularly relevant parts in bold): 
29 C.F.R. § 452.55   Statutory provisions concerning nomination.
In elections subject to the provisions of title IV a reasonable opportunity must be afforded for the nomination of candidates. Although the Act does not prescribe particular forms of nomination procedures, it does require that the procedures employed be reasonable and that they conform to the provisions of the labor organization's constitution and bylaws insofar as they are not inconsistent with the provisions of title IV.

29 C.F.R. § 452.56   Notice.

 (a) To meet this requirement, the labor organization must give timely notice reasonably calculated to inform all members of the offices to be filled in the election as well as the time, place, and form for submitting nominations. Such notice should be distinguished from the notice of election, discussed in §452.99. Notice of nominations need not necessarily be given at least 15 days before nominations are held, nor is it required to be given by mail. In an election which is to be held by secret ballot, accordingly, notice of nominations may be given in any manner reasonably calculated to reach all members in good standing and in sufficient time to permit such members to nominate the candidates of their choice, so long as it is in accordance with the provisions of the labor organization's constitution or bylaws. Mailing such notice to the last known address of each member within a reasonable time prior to the date for making nominations would satisfy this requirement. Likewise, timely publication in the union newspaper with sufficient prominence to be seen by all members would be adequate notice. The method of making nominations, whether by mail, petition, or at meetings, could affect the determination of the timeliness of the notice. The nomination notice may be combined with the election notice if the requirements of both are met. Posting of a nomination notice may satisfy the requirement of a reasonable opportunity for making nominations if such posting is reasonably calculated to inform all members in good standing in sufficient time to permit such members to nominate the candidates of their choice.

(b) The requirement of a reasonable opportunity for the nomination of candidates has been met only when the members of a labor organization are fully informed of the proper method of making such nominations.

29 C.F.R. § 452.57   Procedures for nomination.

 (a) Since the Act does not prescribe particular procedures for the nomination of candidates, the labor organization is free to employ any method that will provide a reasonable opportunity for making nominations. There are various methods which, if properly and fairly employed, would be considered reasonable under the Act. For example, nominations may be by petition, or from the floor at a nomination meeting.

(b) Whether a particular procedure is sufficient to satisfy the requirements of the Act is a question which will depend upon the particular facts in each case. While a particular procedure may not on its face violate the requirements of the Act, its application in a given instance may make nomination so difficult as to deny the members a reasonable opportunity to nominate.

29 C.F.R. § 452.58   Self-nomination.

A system of self-nomination, if this is the only method for making nominations, deprives union members of a reasonable opportunity to nominate candidates and thus is inconsistent with the provisions of title IV.34 Self-nomination is permissible only if the members are afforded additional methods whereby they may nominate the candidates of their choice.

34 See Wirtz v. National Maritime Union of America, 399 F.2d 544 (C.A. 2 1968).
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