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cal orthodoxy. Perhaps even here it is
not impaossible that appointing boards
within a university may in a hasty and
ill-considered impulse forget that the
need of excluding Communists from
government work involving secret
knowledge vital for national security is
no reason for regarding communists as
ineligible for university posts. Yet the
danger that appointing boards may
take such a line is “‘only a little one, "’
kike the illegitimate child of Midship-
man Easy’s nurse, and it is to be hoped
that like that engaging infant, it will be
short-lived.

"“The Threat to Academic Freedom, '’
Reginald Lennard, Oxford University,
AAUP Bulletin, Winter 1948, pp. 704-5.
Reprinted from the Hibbert Journal,
October 1948.

We ought to be afraid of some
things. We ought to be afraid of
being stupid and unjust.

""What Price Freedom,” Robert May-
nard Hutchins, AAUP Bulletin, Summer
1948, p. 211, from address given at 237th
Convocation of University of Chicago on
June 17, 1948

hat can any college president do

when the Un-American Activities
Committee or anyone else, in or out of
the government, phones him to say
that Professor X is a card-holding mem-
ber of the [Communist] Party? He can
say, “T'm not interested,” and hang
up. If a college is to protect the freedom
by which alone it exists in the tradition
of democratic education, it has got to
run the rsk. The full risk.

*“The Colleges, the Government, and
Freedom,”” Bernard De Volo, AAUP
Bulletin, Awtumn 1949, p. 475. From
“The Easy Chair,”” Harper's Magazine,
September 1948,

This Association respects the rights
of its members to hold and to ex-
press whatever views their thinking
may lead them to. It is concurrence in
this philosophy of individual freedom
that constitutes the basis of unity in the
Assoclation. Membership in the As-
sociation neither involves nor implies
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Despite a lack of forceful action in this period, the Associa-
tion issued, at first sparingly, a number of position statements
and resolutions, beginning with a statement from Commit-
tee A in 1947:

If a teacher as an individual should advocate the forcible
overthrow of the government or should incite others to do so;
if he should use his classes as a forum for communism or
otherwise abuse his relationship with his students for that pur-
pose; if his thinking should show more than normal bias or be
s0 uncritical as to evidence professional unfitness, these are the
charges that should be brought against him. If these charges
should be established by evidence adduced at a hearing, the
teacher should be dismissed because of his acts of disloyalty or
because of professional unfitness, and not because he is a
Communist. So long as the Communist Party in the United
States is a legal political party, affiliation with that party in and
of itself should not be regarded as a justifiable reason for ex-
clusion from the academic profession.

"Report of Committee A, 1947,”" AAUP Bulletin, Spring 1948, p. 126,

The AAUP sought through Annual Meeting resolutions to
develop a vigorous Association posture regarding the
threat of McCarthyism.

Believing that political interference in the administration of
educational institutions in respect to the appointment of ad-
ministrative officers and faculty members and to their curricu-
lum is destructive of the integrity of these institutions and im-
pairs their effectiveness in preparing young men and wormen
to live in a free society, this, the Thirty-fifth Annual Meeting of
the American Association of University Professors reaffirms its
belief that institutions of higher education, both public and pri-
vate, should be free from all political interference, and that the
administrative and education policies of these institutions
should be determined and controlled only by their duly con-
stituted governing boards, their administrative officers, and
their faculties,

Recommendation of the Thirty-fifth Annual Meeting, AAUP Bulletin,
Spring 1548, p. 10.
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any other commitment-—ideological or
otherwise.

Ralph E. Himstead to Leroy Bucking-
ham, '‘Correspondence with a Chapter Of
ficer,” AAUP Bulletin, Autumn 1543,
p. 548.

During the autumn of 1963, a com-
mittee was appointed by the Execu-
tive Committee of the Association
to conduct ““a comprehensive ex-
amination of the Association’s
greatly expanded activities since
the year 1956, the year after Ralph
Fuchs became General Secretary:

Aé the beginning of the period as-
igned for this survey, the fortunes

and prospects of the Association were
at a low ebb. The older members can
well remember the mood of dis-
couragement and frustration that ap-
peared to have settled upon the mem-
bership in 1953. For several years the
Association had suspended public ac-
tivity in the area which from its very
beginning had been the center of its in-
terest, viz,, the clarification and defense
of academic freedom. ...

It was therefore a dramatic reversal
of fortune when [in 1956] the Associa-
tion. . .re-established its pasition and
regained its leadership in the area of
academic freedom. This result is mainly
to be credited to the leadership of the
new General Secretary, Ralph F.

Fuchs, and to the work of the Special
Committee appointed in 1955 by Presi-
dent William E. Britton, which was
charged with considering the backlog
of academic freedom cases still await-
ing settlement in the Association’s fles
and preparing a report on therm for
presentation at the next Annual Meet-
ing. This prodigious task, or the great-
er part of it, was accomplished during
the winter of 1955-56 under the relent-
less chairmanship of Bentley Glass,
The report presented at the next An-
nual Meeting dealt with aileged viola-
tions of academic freedom that had
taken place in eighteen colleges and
universities dusing the preceding eight
years, a group of institutions which in-
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Resolutions of the Fortieth Annual Meeting

The tests of the fitness of a college teacher should be his in-
tegrity and his professional competence, as demonstrated in in-
struction and research. These qualifications should be interpret-
ed in terms of the accepted principles and standards of the
profession. ... Experience has abundantly demonstrated that
neither the organizational affiliations of a teacher, if lawful, nor
his social, economie, political or zeligious opinions, however
difficult for others to understand and however distasteful to
others they may be, are sufficient evidence of disgualification
for work in the academic profession. The acceptance of con-
trary views leads logically to and invites non-disloyalty test
oaths for teachers, and inquisitions into their beliefs and as-
sociations and into the internal affairs and policies of colleges
and universities. Such oaths and inquisitions are inimical to
these institutions and the American way of life. Unprofessional
conduct or unlawful acts of a kind that might disqualify one
for academic work are personal and can be dealt with wisely
and justly only in a proceeding directed to the individual, cop-
cerning his professional conduct or his conduct as a citizen.

8060

This meeting does not question the power of Congress to
conduct investigations for the purpose of securing factual infor-
mation as a basis for legislation, but reaffirms and reasserts the
basic principle of American constitutional law that the function
of the legislative branch of the Government is the enactment of
legislation and not the prosecution of individuals. . .. Legisla-
tive investigations which are in fact trials of individuals based
on thoughts and opinions or on personal relationships en-
croach upon and discourage freedom of thought, of inquiry,
and of expression, Such investigations are, therefore, contrary
to basic principles of our constitutional system and inimica] to
the welfare of the nation.

do0ee

The Fortieth Annual Meeting concurs in the judgment of the
previous meeting that if, in the questioning of members of
faculties of institutions of higher education by a committee of
Congress of the United States or other legislative bodies, a
faculty member invokes the Fifth Amendment of the Constitu-
tion of the United States as the reason for not replying to the
questions of the Committee concerning his views and affilia-
tons, this action is not, in and of itself, justifiable cause for the
dismissal of the faculty member. Because a decision to invoke
the privilege against self-incrimination provided in the Fifth
Amendment involves complex legal and ethical considerations,
this resolution is not to be construed as implying either ap-
proval or disapproval of such a decision.

AAUP Bulletin, Spring 1954, pp. 115-118.
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cluded some of the most eminent in the
roster of American higher education.
Of the eighteen institutions whose ac-
tions were reported on, six were
recommended for censure, further in-
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vestigation was recommended for two
others and held open as a possibility
for four more. When the Annual Meet-
ing accepted this report and voted the
censures recommended, it can fairly be

said that the Association regained, al-
most overnight, the position it had lost.

""Report of the Self-Survey Committee
of the AAUP,”" AAUP Bulletin, May
1865, p. 103,

In 1956, a special committee of the Association, chaired by Bentley Glass, published a re-
port with the stated purpose of “‘review(ing] publicly the extent to which the principles
of acadewic freedom and tenure have been observed during the quest for military security and
the effort to combat Communism of the past eight years, and to restate the Association’s
position in relation to the problems presented.’” Among the report’s recommendations:

We ask for the maintenance of academic freedom and of the civil liber-
ties of scholars, not as a special right, but as a means whereby we may
make our appointed contribution to the life of the commonwealth and
share equitably, but not more than equitably, in the American heri-
tage.... In the words of the Princeton chapter: "“We take out guidance
5 from our conscience, from our sense of justice, and from the convictions
I of one of our Founding Fathers, who declared: “The opinions of men are

£ not the object of civil government, nor under its jurisdiction’ and ‘to suf-
7| fer the magistrate to intrude his powers into the field of opinion and to
— ' restrain the profession or propagation of principles on a supposition of

- a4 Betll® their ill tendency is a dangerous fallacy....”"”

H. Bentley Glass We insist that safeguards should extend only to persons who have ac-
cess to [specially classified] information; in no degree do they justify the proscription of individu-
als because of their beliefs or associations, unless these persons were knowingly participants in
criminal acts or conspiracies. Inquiry into beliefs and associations should be restricted to those
that are relevant to the discovery of such actual or threatened offenses. ...

The academic community has a duty to defend society and itself from subversion of the educa-
tion process by dishonest tactics, including political conspiracies to deceive students and lead them
unwittingly into acceptance of dogmas or false causes. Any member of the academic profession
who has given reasonable evidence that he uses such tactics should be proceeded against
forthwith. . ..

Nothing in the record of college and university teachers as a group justifies the imputation to
them of a tendency toward disloyalty to the government or toward subversive intent with respect
to the nation’s institutions. In this regard they are not different from all other people. We deplore
the entire recent tendency to look upon persons or groups suspiciously and to subject their char-
acters and attitudes to special tests as a condition of employing them in responsible positions. . ..

The principles of procedural due process contained in the 1940 Statement of Principles are as
applicable to instances in which a faculty member’s tenure is challenged by his institution or its
officials on grounds related to loyalty, national security, or alleged connections with Communism,
as they are to instances of challenge on other grounds. Whenever charges are made against a
faculty member with a view to his removal, he has a right to a fair hearing, to a judgment by his
academic peers before adverse action is taken, and to a decision based on the evidence, The principal
elements of due process in such proceedings are set forth in the 1940 Statement of Principles.

"Acadernic Freedom and Tenure in the Quest for National Security,”” AAUP Bulletin, Spring 1956, p. 54-9.
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Leaders of the legal profession have been active in AAUP

.

since ifs founding. Roscoe Pound was a charter member of
the Committee on Academic Freedom; John Wigmore served
as the second president; and Harlan Fiske Stone chaired g
cominittee examining the Carnegie proposal to create a
national pension system for faculty. But it was not until
1960 that legal activities became incorporated into a staff
position. In the last thirty years, AAUP has filed
approximately seventy-seven briefs in the federal and state
courts, all directed to advancing the Association’s policies.

I 1956, General Secretary Ralph
Fuchs sparked discussion about the
possibility of AAUP submitting
briefs as a ““friend of the court.” In
carefully selected cases, the Associ-
ation could urge the courts to ap-
ply its recommended policies. The
effort has been a fruitful one; the
United States Supreme Court and
other federal and state courts have
expressly referenced AAUP policies
in various decisions. Some excerpts
Jrom Association amicus briefs fol-
low, beginning with the first brief
AAUP filed in 1959;

LR XXX

Lloyd Barenblatt v, United States
360 .S, 109 (1959)

In this brief, the AAUP argued un-
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successfully against the conviction
of a teaching fellow at the Univer-
sity of Michigan who refused to an-
swer questions of the House ln-
American Activities Commitiee:

he threatened punishment of the

petitioner in this case appears as a
link in a chain of acts which constitute
anunwarranted trespass by the legista-
ture on academic freedom. The Amer-
jcan Association of University Profes-
sors does not assert that academic
freedom should receive unqualified im-
munity from compulsory legislative in-
vestigations. In this connection as in
others a balance must be struck be-
tween the legislature’s demands and
interests needing protection. Nor does
the Association’s position depend on

the individual rights to the First
Amendment freedoms which teachers
possess in common with other people.
Rather it emphasizes the immunity
from unwarranted coercion which ad-
heres to a member of the academic
community as a representative of that
community. That immunity protects
the workable autonomy that academic
institutions require in order to carry out
their educational and research
responsibilities. . . .

It cannot be successfully argued that
the committees are entirely inculpabie
because they do not fire professors and
do not claim the right to do so, It is true
that the university authorities make the
final decision. But there is here an in-
terplay between governmental and aca-
demic action which makes the latter a
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likely consequence of the former, with
public clamor precipitated by the inves-
tigation as an additional causal fac-
tor.... When coercion begets capitu-
lation, it must take prior blame.

Charles R. Perry v. Robert P,
Sindermann
408 1.5, 593 {1972)

After Professor Sindermann became
involved in public disagreements
with the governing board of the
Texas junior college where he
taught, his appointment was not
renewed. He was denied an internal
hearing to challenge the basis for
the decision. Sindermann’s litiga-
tion eventually reached the
Supreme Court, where AAUP sup-
ported his First Amendment and
due process claims.

V'E‘a a degree, the academic freedom
of tenured members of the faculty
is protected by internal remedies.
Where the protection of tenure is ab-
sent, however—as for all faculty mem-
bers at some institutions—the internal
remedies are either uncertain or un-
available. Yet the termination of a non-
tenured assistant professor for the ex-
cercise of protected rights jeopardizes
academic freedom no less than the dis-
missal of a tenured faculty member on
similar grounds. Thus the basic in-
terests of academic freedom, as well as
particular interests of individual
teachers, call for legal protection of
nontenured status.

Boris Browzin v. Catholic Univer-
sity of America
527 F. 2d 843 (D.C. Cir. 1975)

In response to a state of financial
exigency, Catholic University dis-
continued its engineering programs
in soil mechanics and hydrology
and notified Professor Browzin
that lis tenuwred appointmnent
would be terminated. AAUP argued
in the court of appeals that, under
the Recommended Institutional
Regulations, the university had an

obligation to seek another suitable
position for Professor Browzin
within the institution.

'Iﬂ-xe 1940 Statement has been inter-
preted to make clear. . .that absent
explicit institutional arrangements
which yield tenure orly in a highly
specialized facility, tenure is held in the
institution as a whole and not in a par-
ticular school, department, or pro-
gram. ... As a consequence of the fact
that tenure is held institutionally, the
administration is required to exercise its
best efforts to seek elsewhere in the en-
tire institution for a suitable position.

Under the narrow view, apparently
espoused by the court below, a tenured
faculty member with unpopular or con-
troversial views could be dismissed
without a hearing merely by terminat-
ing offerings in his special area of
interest under the rubric of a financial
exigency without any attendant obliga-
tion on the administration save for due
notice. By this reasoning tenure, and
thus academic freedom, would be se-
cure only in the most popular schools
in the institution and then, perhaps,
only in well-subscribed offerings. The
effect would penalize those engaged in
advance work or experimental
programs.

LR R <]

Regents of the University of
California v. Allan Bakke
438 1.8, 265 (1978)

Invidious discrimination weakens
the academy, and the Association
has addressed issues of equity in
faculty personnel matters and stu-
dent admissions. The celebrated
Bakke case in the Supreme Court
exanined the University of Califor-
nia policy giving certain preferences
in medical school admissions to
minority applicants. The Associa-
tion supported fthe university’s
policy.

here is little doubt that for a subject,

such as law, which must confront
every pressing social issue, the partic-
ipation of students of varied social and
ethnic backgrounds provides vital ad-
ditional perspectives and thus a fuller

education than were the class socially
and ethnically homogeneous. But the
diversity principle is applicable to the
“student culture’’ of scientific, medi-
cal, and other advanced education as
well. In medical education, for exam-
ple, the reliance of medical schools
upon the indigent as clinical ““teaching
material” establishes an institutional
setting which reinforces the pre-
existing biases of an overwhelmingly
white, middle-class student body. ...
However, as one commentator ob-
served, “Physicians recruited from dis-
advantaged communities are likely to
bring to their kraining a different set of
values and assumptions, having more
sympathy, knowledge, and ability to
communicate with patients from
minority subcultures.””... The intro-
duction into the student culture of stu-
dents having that background may
play an important role in the process
of professicnal socialization of the en-
tire student class, i.e., in the produc-
tion of a group of physicians who may
be more understanding of—and com-
passionate toward—patients.

eo0C0Q

Connie Kunda v. Muhlenberg
College
621 F.2d 532 (3rd Cir. 1980)

Professor Kunda alleged that sex
discrimination interfered with her
tenure candidacy, and proved that
male professors had been counseled
about the need for an advanced de-
gree but that she was never so
advised. In an amicus brief in the
federal court of appeals, the Associ-
ation supported her reinstatement
with “conditional’” tenure, the con-
dition being her receipt of the ad-
vanced degree.

The remedy ordered by the district
court fits perfectly with its findings
of fact, A victim of unlawful employ-
ment discrimination must be placed as
nearly as possible in the position she
would have occupied “‘but for' the dis-
crizmination. . .. The district court, by
ordering refroactive tenure contingent
upon the plaintiff’s obtaining her
master’s degree within two academic
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years, did just that.

In this case the judicial award of con-
tingent tenure in no way threatens the
freedom of Muhlenberg College to
make decisions on valid academic
grounds. Indeed, by stressing the im-
portance of peer review in judging
faculty qualifications, and by condition-
ing relief on the fulfillment of “‘a sex
neuiral criterion which is reasonably
related to the legitimate needs of an
educational institution,”’ the district
court has supported academic freedom
and protected sound principles of col-
legiate governance. ... Academic free-
dom does not embrace the freedom to
discriminate.

eo0ee

National Labor Relations Board
and Yeshiva University Faculty
Association v. Yeshiva University
444 U.5. 672 (1980)

Are faculty “‘managers’’? AAUP
and the NLRB both argued in the
Supreme Court that they are not.
The case tested the right of profes-
sors to engnage in collective bargain-
ing under the National Labor Rela-
tions Act, and the negative
ontcome dealt a dramatic blow to
organizing at private institutions.

Et may well be that, in an ideal collegi-
al systemn, with responsibility dif-
fused throughout a body of peers,
there is no separate management role,
But this ideal collegial mode!, whether
or not possible or desirable, does not
now exist in American higher educa-
Hon. Institutions of higher education
have become complex and diversified
enterprises which require an adminis-
trative hierarchy, responsible directly
to the governing board and with a di-
zect stake in the success of the institu-
tion as a whole, to provide overall
direction and management for the
university. By contrast, most faculty
members are possessed of intensely
specialized expertise and are primari-
ly concerned with teaching and re-
search in their own disciplines.

The faculty of course have an interest
in the success and well-being of the in-
stitution which employs them; certain-
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ly they will suffer the consequences if
things go sour. But their professional
commitments align them as much with
their discipline and the nationwide
corununity of scholars devoted to it as
with their employing institution.
Faculty are not hired to manage the in-
stitution, but rather to contribute,
through teaching and scholarship, to
the institution’s broader mission.

Diana Spirt and AAUP v. Teachers
Insurance and Annuity Associa-
tion, College Retirement Equities
Fund and Long Island University
735 F.2d 23 (2d Cir. 1984)

The 1974 Annual Meeting adopted
a resolution calling for equalization
of retirement benefits for male and
female faculty members. In pursuit
of this goal, AAUP intervened in
1981 in litigation brought by Pro-
fessor Diana Spirt charging that use
of sex-based actuarial tables in
computing pension benefits consti-
tuted illegal sex discrimination.
While AAUP most commonly ap-
pears as a “‘friend of the court,”’
AAUP itself became a plaintiff in
this  ultimately  successful
Litigation.

his case arises because Defendants-

Appellees and Cross-Appellants
(TIAA-CREF), twin non-profit corpora-
tions created to establish and manage
a nationwide pension system for and
in close cooperation with America’s
colieges and universities, insist on pay-
ing lower retirement benefits to retired
female professors than to males who
have performed substantially similar
work. Although they ““justify” this pat-
ent gender-based discrimination on
differences between male and female
longevity, they sidestep the commands
of Congress and the Supreme Court.
They come to this court seeking rever-
sal of the District Court (Ward, ]} ord-
ers requiring reform of the system, and
rejecting further request for delay. The
American Association of University
Professors, as Intervenor-Appellee,
supports the District Court’s Order en-
joining future sex discrimination by
CREF and urges rejection of CREF's be-

lated ““good faith”” defensa. Now, eight
years after these claims were brought
and four years after the Supreme Court
decided directly analogous issues
against CREF, it is far too late to plead
lack of notice or innocent naivete. The
twentieth anniversary of Title VILis fast
approaching, and per se gender-based
discrimination can no longer be toler-
ated in the American workplace.

Ronald Reagan v. James Abourezk
108 5.Ct. 252 (1987)

In pursuit of its commitment to
acadentic freedom and the unfet-
tered exchange of ideas, AAUP has
consistently urged reform of United
States immigration laws in order to
facilitate visits by foreign scholars
and students. A particular focus of
these efforts has been the
McCarran-Walter Act. Since 1952,
when the act was passed, AALIP
has been outspoken in support of
modification or repeal of provi-
sions used to bar entry by would-
be visitors because of their politi-
cal beliefs, AAUP filed a brief in
the LLS. Supreme Court in a case
challenging these provisions:

he government would have this

Court approve a sweeping interpre-
tation of Section 212 (a) (27) of the Im-
migration and Nationality Act] which
denies citizens the right to meet with
aliens whose activities pose no threat
of harm to the United States, The First
Amendment does little if it does not
protect citizens” rights to debate with
these invited visitors. Opportunities for
personal discourse are central to schol-
arly activity, and academic freedom is
itself a special concern of the First
Amendrment,

The government justifies its intrusion
or the ground that the visa denials
send a foreign policy message of offi-
cial disapproval of certain policies. . . .
In burdening the visa application
process with its own symbolic mes-
sage, the government upends the First
Amendment rights of scholars and
other citizens. The foreign policy con-
text of the case does not deprive the
Court of the power to strike down this
abuse.
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